Case l:13-cv-01215-TSC Document 118-12 Filed 11/19/15 Page 1 of 259 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SOCIETY FOR TESTING 
AND MATERIALS d/b/a/ ASTM 
INTERNATIONAL; 


NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 


AMERICAN SOCIETY OF HEATING, 
REFRIGERATING, AND AIR 
CONDITIONING ENGINEERS, 


Case No. l:I3-cv-01215-TSC 


Plaintiffs/ 

Counter-Defendants, 


V. 


PUBLIC.RESOURCE.ORG, INC., 

Defendant/ 

Counter-Plaintiff. 


DECLARATION OF JORDANA S. RUBEL 


Pursuant to 28 U.S.C. § 1746, 1, Jordana S. Rubel, declare the following statements to be true 
under the penalties of perjury: 

1 . lam over the age of 1 8 years and am fully competent to testify to the matters 
stated in this Declaration. 

2. This declaration is based on my personal knowledge. If called to do so, I would 
and could testify to the matters stated herein. 

3. I am an associate at Morgan Lewis & Bockius LLP, which represents Plaintiff 
American Society for Testing and Materials in this matter. 

4. Attached as Exhibit 1 is a true and correct copy of the Expert Report of John C. 
Jarosz that was served on June 5, 201 5. 
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5. Attached as Exhibit 2 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Public.Resource.Org, Inc., which took place on February 26, 2015. 

6. Attached as Exhibit 3 Eire true and correct copies of excerpts of the transcript of 
the deposition of Carl Malamud, which took place on February 27, 2015. 

7. Attached as Exhibit 4 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Point.B Studio, which took place on November 13, 2014. 

8. Attached as Exhibit 5 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of HTC Global, Inc., which took place on November 5, 2014. 

9. Attached as Exhibit 6 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Christian Dubay on behalf of the National Fire Protection Association, 
Inc., which took place on April 1 , 201 5. 

10. Attached as Exhibit 7 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Stephanie Reiniche on behalf of the American Society for Heating, 
Refrigerating and Air Conditioning Engineers, which took place on March 30, 2015. 

1 1 . Attached as Exhibit 8 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Steven Comstock on behalf of the American Society for Heating, 
Refrigerating and Air Conditioning Engineers, which took place on March 5, 2015. 

12. Public.Resource.Org, Inc. (“Defendanf’) submitted Freedom of Information Act 
(“FOIA”) requests to a number of executive agencies requesting copies of standards that are 
incorporated by reference in federal regulations. Attached as Exhibit 9 are true and correct 
copies of letters of requests Public.Resource.Org, Inc. submitted to the U.S. Department of 
Housing and Urban Develop and the U.S. Consumer Product Safety Commission that were 


downloaded from Defendant’s website. 
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13. No agency has provided Defendant with copies of the standards it has requested 
through these FOIA requests. Numerous federal agencies have explicitly taken the position in 
communications with Defendant that incorporation by reference of materials into regulations 
does not destroy the copyright in those materials. Attached as Exhibit 10 are true and correct 
copies of letters to Defendant from the U.S. Department of Interior, the U.S. Department of 
Housing and Urban Development and the U.S. Consumer Product Safety Commission that were 
downloaded from Defendant’s website. 

14. Attached as Exhibit 1 1 are true and correct copies of excerpts from Defendant’s 
responses to interrogatories served by American Society for Testing and Materials. Defendant 
did not serve supplemented responses to these interrogatories. 

15. Copies of 43 of Defendant’s versions of ASTM’s standards at issue, with 
Defendant’s cover page, were uploaded by “dharlanuctcom” onto the Scribd platform. See 
https://www.scribd.com/dharlanuctcom. Attached as Exhibit 12 is a true and correct copy of a 
printout of a page showing uploads made by dharlanuctcom to the Scribd platform. 

16. Even after Mr. Malamud was notified of specific errors in Defendant’s versions of 
Plaintiffs’ standards that were posted on Defendant’s website. Defendant did not correct those 
mistakes and maintained versions of the standards that contained these errors on its website until 
it removed its copies of Plaintiffs’ standards in November 201 5 at the Court’s suggestion, 

17. Attached as Exhibit 13 is a true and correct copy of Exhibit 55 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

18. Attached as Exhibit 14 is a true and correct copy of Exhibit 33 to the 30(b)(6) 
deposition of Publie.Resource.Org, Ine. 
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1 9. Attached as Exhibit 1 5 is a trae and correct copy of Exhibit 69 to the deposition of 
Carl Malamud. 

20. Attached as Exhibit 16 is a true and correct copy of Exhibit 63 to the deposition of 
Carl Malamud. 

2 1 . Attached as Exhibit 1 7 is a true and correct copy of Exhibit 2 to the 30(b)(6) 
deposition of HTC Global. 

22. Attached as Exhibit 1 8 is a true and correct copy of excerpts from the expert 
deposition of James Fruchterman, which took place on July 3 1 , 201 5. 

23. Attached as Exhibit 19 is a true and correct copy of Exhibit 21 to the 30(b)(6) . 
deposition of Point.B Studio. 

24. Attaehed as Exhibit 20 is a true and correct copy of Exhibit 57 to the deposition of 
Carl Malamud. 

25. Attached as Exhibit 21 is a true and correct copy of Exhibit 62 to the deposition of 
Carl Malamud. 

26. Attached as Exhibit 22 is a true and correct copy of Exhibit 1 8 to the 30(b)(6) 
deposition of Point.B Studio. 

27. Attached as Exhibit 23 are true and correct copies of Exhibits 52 and 53 to the 
30(b)(6) deposition of Public.Resource.Org, Inc. 

28. Attached as Exhibit 24 is a true and con'ect copy of Exhibit 75 to the deposition of 
Carl Malamud. 

29. Attached as Exhibit 25 are true and correct copies of documents Bates stamped 
PRO_00082474, PRO_00082837, and PRO_000831 12, which were produced by 
Public.Resource.Org, Inc. 
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30. Attached as Exhibit 26 is a trae and correct copy of a document Bates stamped 
PRO OOl 01 955-57, which was produced by Public.Resource.Org, Inc. 

3 1 . Attached as Exhibit 27 is a true and correct copy of Exhibit 38 to the 30(b)(6) 
deposition of Public.Resource.Org, Ine. 

32. Attached as Exhibit 28 is a true and eorrect copy of Exhibit 40 to the 30(b)(6) 
deposition of Public.Resource.Org, Ine. 

33. Attached as Exhibit 29 is a true and eorrect copy of Exhibit 64 to the deposition of 
Carl Malamud. 

34. Attached as Exhibit 30 is a true and correct copy of Exhibit 58 to the deposition of 
Carl Malamud. 

35. Attached as Exhibit 3 1 is a true and correct copy of Exhibit 59 to the deposition of 
Carl Malamud. 

36. Attached as Exhibit 32 is a true and correct copy of a document I downloaded 
from the law.resource.org website on November 19, 201 5. 

37. Attached as Exhibit 33 is a true and correct copy of Exhibit 77 to the deposition of 
Carl Malamud. 

38. Attached as Exhibit 34 is a true and correct copy of Exhibit 65 to the deposition of 
Carl Malamud. 

39. Attaehed as Exhibit 35 is a true and correct copy of Exhibit 27 to the 30(b)(6) 
deposition of Point.B Studio. 

40. Attaehed as Exhibit 36 is a true and correct copy of Exhibit 73 to the deposition of 


Carl Malamud. 
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41 . Attached as Exhibit 37 is a true and correct copy of Exhibit 49 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

42. Attached as Exhibit 38 is a true and correct copy of Exhibit 43 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

43 . Attached as Exhibit 39 is a true and correct copy of Exhibit 5 1 to the 30(b)(6) 
deposition of Publie.Resource.Org, Ine. 

44. Attaehed as Exhibit 40 is a true and correct copy of Exhibit 44 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

45. Attached as Exhibit 41 is a true and correct copy of Exhibit 54 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

46. Attached as Exhibit 42 is a true and correct copy of Exhibit 56 to the 30(b)(6) 
deposition of Publie.Resource.Org, Inc. 

47. Attached as Exhibit 43 is a true and correct copy of Exhibit 76 to the deposition of 
Carl Malamud. 

48. Attached as Exhibit 44 is a true and correct copy of Exhibit 70 to the deposition of 
Carl Malamud. 

49. Attached as Exhibit 45 are true and correct copies of excerpts of the transcript of 
the 30(b)(6) deposition of Bruee Mullen on behalf of on the Ameriean Soeiety for Heating, 
Refrigerating and Air Conditioning Engineers, which took place on March 3 1 , 201 5. 


Dated: November 19, 2015 


Jordana S. Rubel 
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EXHIBIT 1 

FILED UNDER SEAL 
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EXHIBIT 2 



case l:13-cv-01215-TSg^^^^r]^^^^| ^ 

30(b)(6) Public. Resource.Org 02-26-2015 

1 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

AMERICAN SOCIETY FOR TESTING AND 
MATERIALS D/B/A ASTM INTERNATIONAL; 

NATIONAL FIRE PROTECTION, INC . ; 

AND AMERICAN SOCIETY OF HEATING, 

REFRIGERATING, AND AIR-CONDITIONING 
ENGINEERS, INC. 

Plaintiffs , / 

Counter-Defendants, Case No.: 

vs. I : I3-CV-01215-EGS 

PUBLIC.RESOURCE.ORG, INC. 

Defendant/ 

Counter-Plaintiff 

/ 


VIDEOTAPED DEPOSITION OF THE 30 b) 6) OF 
PUBLIC . RESOURCE . ORG 


DATE: Thursday, February 26, 2015 

TIME: 10:07 

LOCATION: 1 Market Street, Spear Tower, Suite 

2000, San Francisco, California 

Reported by: Ashley Soevyn 

Certified Shorthand Reporter 
License Number 12019 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 
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1 

Resource 


23 

10:23:05AM 

2 

A 

I am . 

10:23:06AM 

3 

Q 

What is your position at Public Resource 

10:23: 08AM 

4 

at this 

time ? 

10:23: 10AM 

5 

A 

I'm the president and founder. 

10:23: 11AM 

6 

Q 

Has that been your title ever since you 

10:23: 14AM 

7 

founded 

Public Resource? 

10:23: 16AM 

8 

A 

Yes . 

10:23: 18AM 

9 

Q 

Is that a full-time position? 

10:23: 20AM 

10 

A 

It is . 

10:23: 24AM 

11 

Q 

Do you do any other work that leads to any 

10 :23:26AM 

12 

sort of 

compensation other than your work for Public 

10:23: 30AM 

13 

Resource 

at this time? 

10:23: 32AM 

14 

A 

I do not. 

10:23: 34AM 

15 

Q 

As the president and founder of Public 

10:23: 37AM 

16 

Resource 

, what are your job responsibilities? 

10:23: 39AM 

17 


MR. BRIDGES: Objection, vague and 

10:23: 46AM 

18 

ambiguous . 

10:23: 46AM 

19 


THE WITNESS: I run the corporation. 

10 :23:51AM 

20 

BY MR. FEE: 

10:23:53AM 

21 

Q 

Okay. Can you be any more specific than 

10:23: 53AM 

22 

that ? 


10:23:59AM 

23 


MR. BRIDGES: Same objection. 

10:24: 00AM 

24 


THE WITNESS: I speak. I program. I run 

10:24: 03AM 

25 

computers . 

10:24: 06AM 
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1 

BY MR. FEE: 

24 

10:24: 07AM 

2 

Q What is Public Resource? 

10:24: 09AM 

3 

MR. BRIDGES: Objection, vague and 

10:24: 12AM 

4 

ambiguous . 

10:24: 13AM 

5 

THE WITNESS: A 501(c) (3) nonprofit 

10:24: 14AM 

6 

corporation . 

10:24: 19AM 

7 

BY MR. FEE: 

10:24: 20AM 

8 

Q What products or services does Public 

10:24: 20AM 

9 

Resource provide? 

10:24: 22AM 

10 

MR. BRIDGES: Objection, vague and 

10:24: 23AM 

11 

ambiguous, argumentative. 

10:24: 25AM 

12 

THE WITNESS: We make government 

10:24: 31AM 

13 

information more broadly available to inform 

10:24: 32AM 

14 

citizens . 

10:24: 35AM 

15 

BY MR. EEE: 

10:24: 35AM 

16 

Q How does Public Resource do that? 

10:24: 39AM 

17 

A I ' m sorry? 

10:24: 42AM 

18 

Q How does Public Resource do that? 

10:24: 43AM 

19 

A We use the Internet. 

10:24: 46AM 

20 

Q At this point in time, do you own any 

10:25: 03AM 

21 

controlling interest in the corporation, or do you 

10:25: 07AM 

22 

hold any positions for any nonprofit organizations 

10:25: 09AM 

23 

other than Public Resource? 

10:25: 13AM 

24 

MR. BRIDGES: Objection, compound. 

10:25: 15AM 

25 

MR. EEE: It is compound. I'll break that 

10 :25:17AM 


(866) 448 - DEPO 
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25 

1 

down. Let me re-ask that. 

10:25: 19AM 

2 

BY MR. FEE: 

10 :25:21AM 

3 

Q Eirst of all, do you own a controlling 

10:25: 21AM 

4 

interest in any corporation putting aside what you 

10:25: 23AM 

5 

do for Public Resource? 

10:25: 27AM 

6 

A No, I do not. 

10 :25:29AM 

7 

Q Do you have a role in connection with any 

10 :25:31AM 

8 

nonprofit organization other than Public Resource 

10:25: 34AM 

9 

at -- 

10:25:38AM 

10 

MR. BRIDGES: Objection, vague and 

10:25: 38AM 

11 

ambiguous . 

10:25:39AM 

12 

BY MR. EEE: 

10:25:39AM 

13 

Q -- at this time? 

10:25: 40AM 

14 

MR. BRIDGES: Objection, vague and 

10:25: 40AM 

15 

ambiguous . 

10:25: 40AM 

16 

THE WITNESS: I ' m on the board of 

10:25: 41AM 

17 

directors of Common Crawl, a 501(c) (3) nonprofit 

10:25: 42AM 

18 

corporation . 

10:25: 46AM 

19 

BY MR. EEE: 

10:25: 48AM 

20 

Q Any others? 

10:25: 49AM 

21 

A No, sir. 

10:25: 51AM 

22 

MR. BRIDGES: Just leave me time to 

10:25: 52AM 

23 

object. I should have objected to that one. 

10:25: 52AM 

24 

BY MR. EEE: 

10:25:5 6 AM 

25 

Q What is Common Crawl? 

10:25:56AM 


(866) 448 - DEPO 
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1 


THE WITNESS: And -- and manage those 

30 

10:31: 03AM 

2 

objects. 

yes . 

10:31: 03AM 

3 

BY MR. FEE: 

10:31: 04AM 

4 

Q 

Can you explain to me what the basis is 

10:31: 05AM 

5 

for that 

belief? 

10:31:08AM 

6 

A 

Well, there are a large number of 

10:31: 11AM 

7 

collections on the Internet Archive, such as the 

10:31: 13AM 

8 

Grateful 

Dead Archive, for example. 

10:31: 16AM 

9 

Q 

Has Public.Resource.org ever posted any 

10:31: 20AM 

10 

materials 

to the Internet Archive? 

10:31: 24AM 

11 

A 

Yes . 

10 :31:26AM 

12 

Q 

Does Public Resource have any employees 

10:31: 37AM 

13 

besides yourself? 

10 :31:39AM 

14 

A 

No . 

10:31: 41AM 

15 

Q 

Since its found -- founding, did Public 

10:31: 43AM 

16 

Resource 

have any employees other than yourself? 

10:31: 46AM 

17 

A 

Yes, I had one employee. 

10:31: 51AM 

18 

Q 

Who is that? 

10:31: 53AM 

19 

A 

Joel Hard!, H-A-R-D-I. 

10:31: 54AM 

20 

Q 

What was Joel Hard! ' s role at Public 

10:32: 00AM 

21 

Resource 

while he was there? 

10:32: 03AM 

22 

A 

He was a systems administrator and 

10:32: 05AM 

23 

programmer . 

10:32 :09AM 

24 

Q 

During what time frame did Mr. Hard! work 

10:32: 13AM 

25 

at Public 

Resource ? 

10:32: 15AM 


(866) 448 - DEPO 
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1 

A No, that was it. 

63 

11:07: 41AM 

2 

Oh, I'm sorry. I got e-mail from 

11:08: 10AM 

3 

Mr. Cooper at ANSI as well. 

11:08: 13AM 

4 

Q Do you recall the substance of that 

11:08: 16AM 

5 

e-mail ? 

11:08: 18AM 

6 

A I think he liked the packaging. 

11:08: 18AM 

7 

THE REPORTER: You said that he's from 

11:08: 24AM 

8 

ANSI ? 

11:08: 24AM 

9 

THE WITNESS: A-N-S-I, American National 

11:08: 24AM 

10 

Standards Institution -- or Institute. 

11:08: 30AM 

11 

BY MR. EEE: 

11:08: 34AM 

12 

Q When you were purchasing the 73 standards. 

11:08: 35AM 

13 

why did you decide to buy paper copies as opposed to 

11:08: 38AM 

14 

electronic copies? 

11:08: 41AM 

15 

MR. BRIDGES: Objection, vague, ambiguous. 

11:08: 43AM 

16 

relevance . 

11:08: 44AM 

17 

THE WITNESS: It's by far the easiest way 

11:08: 45AM 

18 

to process them. 

11:08: 48AM 

19 

BY MR. EEE: 

11:08: 49AM 

20 

Q Can you explain why it would be easier to 

11:08: 50AM 

21 

process paper documents than to, for example, print 

11:08: 53AM 

22 

electronic copies? 

11 :08:56AM 

23 

A A paper document you throw it on a scanner 

11:08: 57AM 

24 

and you scan it . 

11:09: 01AM 

25 

Q So you take the paper and make an 

11:09: 02AM 


(866) 448 - DEPO 
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1 

electronic copy as opposed to just having the 

64 

11:09: 05AM 

2 

electronic copy? 

11:09: 08AM 

3 

MR. BRIDGES: I'll object — I object. 

11:09: 09AM 

4 

Argumentative terminology, vague and ambiguous. 

11:09: 10AM 

5 

THE WITNESS: Yes, you scan it and make an 

11:09: 12AM 

6 

electronic copy. 

11:09: 14AM 

7 

BY MR. FEE: 

11:09: 15AM 

8 

Q So wouldn't it have been easier to 

11:09: 16AM 

9 

purchase electronic copies from the standards 

11:09: 19AM 

10 

organizations? 

11 :09:21AM 

11 

MR. BRIDGES: Objection, lacks foundation. 

11:09: 22AM 

12 

vague and ambiguous, argumentative. 

11:09: 23AM 

13 

THE WITNESS: No, it wouldn't be. 

11 :09:26AM 

14 

BY MR. FEE: 

11 :09:28AM 

15 

Q And your decision to buy paper copies as 

11:09: 28AM 

16 

opposed to electronic copies was not in order to 

11:09: 32AM 

17 

avoid any terms of use in connection with a license 

11:09: 34AM 

18 

agreement of an electronic copy? 

11:09:3 9 AM 

19 

MR. BRIDGES: Objection, lacks foundation. 

11:09: 41AM 

20 

vague and ambiguous. 

11:09: 42AM 

21 

THE WITNESS: Both terms of use and the 

11:09: 43AM 

22 

way a PDF document are packaged make them much 

11:09: 47AM 

23 

harder to work with. 

11 :09:53AM 

24 

BY MR. FEE: 

11:09: 54AM 

25 

Q If you had purchased an electronic copy of 

11:09: 55AM 
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1 

in many news media reports, for example. 

71 

11:29: 55AM 

2 

BY MR. FEE: 

11:29: 58AM 

3 

Q Are you aware of any individuals who 

11:29: 58AM 

4 

actually had a problem accessing one of the 

11:30: 00AM 

5 

plaintiffs' standards and -- and that were governed 

11:30: 03AM 

6 

by those standards via incorporation by reference? 

11:30: 06AM 

7 

MR. BRIDGES: All the same objections as I 

11:30: 13AM 

8 

last said. 

11:30: 14AM 

9 

THE WITNESS: Yes, I am. 

11:30: 15AM 

10 

BY MR. EEE: 

11:30: 16AM 

11 

Q Identify all those for me. 

11:30: 16AM 

12 

A I don't know if I can identify all of 

11:30: 17AM 

13 

them, but can -- can I -- 

11:30:1 9AM 

14 

Q Identify all that you can think of sitting 

11:30: 21AM 

15 

here right now. 

11:30: 23AM 

16 

A Okay. Mr. Carl Weimer is the executive 

11:30: 24AM 

17 

director of the Pipeline Safety Trust. 

11 :30:29AM 

18 

MR. BRIDGES: You've been asked to 

11:30: 35AM 

19 

identify the individuals. That's what he's asked 

11:30: 35AM 

20 

you to do . 

11 :30:39AM 

21 

BY MR. EEE: 

11:30: 41AM 

22 

Q Who else. 

11:30: 41AM 

23 

A There were a large number of submissions 

11:30: 46AM 

24 

to federal information gathering that included 

11:30: 52AM 

25 

submissions by groups that complained about lack of 

11:31: 01AM 
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1 

access . 

72 

11:31: 06AM 

2 

Q Any others that you can identify? 

11:31: 07AM 

3 

MR. BRIDGES: Same -- same objections as 

11:31: 10AM 

4 

to my earlier -- as -- as my earlier objections. 

11:31: 12AM 

5 

THE WITNESS: Again, in the dockets there 

11 :31:16AM 

6 

were a large number of groups that identified 

11:31: 18AM 

7 

access problems. 

11:31: 22AM 

8 

BY MR. EEE: 

11:31: 22AM 

9 

Q But the only individual that you've 

11:31: 23AM 

10 

identified is Carl Weimer; is that right? 

11:31: 25AM 

11 

A That I — 

11:31: 27AM 

12 

MR. BRIDGES: Same -- same objections as 

11:31: 30AM 

13 

my earlier ones. 

11:31: 31AM 

14 

THE WITNESS: The only one identified by 

11:31: 33AM 

15 

name, yes. 

11:31: 34AM 

16 

BY MR. EEE: 

11:31: 34AM 

17 

Q And Mr. Weimer, as you said, was the 

11:31: 35AM 

18 

executive director of Pipeline Safety Trust; is that 

11:31: 35AM 

19 

right? 

11:31: 39AM 

20 

A Yes . 

11:31: 40AM 

21 

Q And what did he tell you about his 

11:31: 41AM 

22 

inability to access one of the plaintiffs' 

11:31: 43AM 

23 

standards ? 

11:31: 45AM 

24 

MR. BRIDGES: Objection, lacks foundation. 

11:31: 46AM 

25 

vague and ambiguous. 

11:31: 47AM 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 





Case l:13-cv-01215-TSC 


5 Page 18 of 259 


30(b)(6) Public. Resource.Org 02-26-2015 


1 

THE WITNESS: He spoke at a information 

73 

11:31: 52AM 

2 

gathering process at PHMSA, P-H-M-S-A, which is a 

11:31: 54AM 

3 

federal government agency. 

11:32: 05AM 

4 

MR. BRIDGES: I'll ask the witness to 

11:32: 07AM 

5 

listen to the question and to answer the question. 

11:32: 08AM 

6 

THE WITNESS: Okay. 

11:32: 10AM 

7 

BY MR. EEE: 

11:32: 11AM 

8 

Q So what did Mr. Weimer say about his 

11:32: 15AM 

9 

inability to access plaintiffs' standards? 

11:32: 18AM 

10 

MR. BRIDGES: Objection, lacks foundation. 

11:32: 24AM 

11 

vague and ambiguous. 

11:32: 25AM 

12 

THE WITNESS: He said that lack of 

11:32: 27AM 

13 

availability of the standards was a significant 

11:32: 27AM 

14 

issue for him. 

11:32: 33AM 

15 

MR. EEE: Did he identify the lack of 

11:32: 34AM 

16 

availability of one of the plaintiffs' standards in 

11:32: 37AM 

17 

particular? 

11:32: 41AM 

18 

A I don't recall. 

11:32: 42AM 

19 

Q Did he explain to you or to -- this is a 

11:32: 42AM 

20 

group speech he made; is that what you said? He 

11:32: 44AM 

21 

made a presentation? 

11:32: 46AM 

22 

MR. BRIDGES: Objection, compound, vague 

11:32: 47AM 

23 

and ambiguous. 

11:32: 49AM 

24 

THE WITNESS: It was testimony before a 

11:32: 50AM 

25 

federal proceeding. 

11:32: 52AM 
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1 

BY MR. FEE: 

74 

11:32: 53AM 

2 

Q During his testimony did Mr. Weimer 

11:32: 54AM 

3 

explain why he was unable to access any standards 

11:32: 57AM 

4 

through reading rooms who were purchasing copies of 

11:33: 00AM 

5 

those standards? 

11:33: 04AM 

6 

MR. BRIDGES: Objection, lacks foundation. 

11 :33:05AM 

7 

argumentative, vague and ambiguous. 

11 :33:06AM 

8 

THE WITNESS: I don't recall. 

11:33: 08AM 

9 

BY MR. EEE: 

11:33: 08AM 

10 

Q Do you recall any explanation as to why 

11:33: 08AM 

11 

Mr. Weimer could not access any of the plaintiffs' 

11:33: 10AM 

12 

standards ? 

11:33: 13AM 

13 

MR. BRIDGES: Objection, lacks foundation. 

11 :33:15AM 

14 

vague and ambiguous. 

11:33: 16AM 

15 

THE WITNESS: I don't recall. 

11:33: 18AM 

16 

BY MR. FEE: 

11:33: 18AM 

17 

Q Do you recall any testimony about why 

11:33: 19AM 

18 

Mr. Weimer couldn't access any standard that had 

11:33: 20AM 

19 

been incorporated by reference by any governmental 

11:33: 23AM 

20 

agency? 

11 :33:26AM 

21 

MR. BRIDGES: Objection, lacks foundation. 

11:33: 28AM 

22 

vague and ambiguous. 

11 :33:28AM 

23 

THE WITNESS: I remember the general topic 

11:33: 37AM 

24 

of his testimony, but not the specifics. 

11:33: 39AM 

25 

BY MR. EEE: 

11:33: 41AM 
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1 

Q So you can't recall any circumstance that 

75 

11:33: 42AM 

2 

prevented him from accessing any particular 

11:33: 46AM 

3 

standard? 

11:33: 49AM 

4 

MR. BRIDGES: Objection, lacks foundation. 

11 :33:50AM 

5 

vague and ambiguous. 

11:33: 50AM 

6 

THE WITNESS: I — I don't recall. 

11 :33:52AM 

7 

BY MR. EEE: 

11:33: 52AM 

8 

Q Can you identify any circumstances in 

11 :33:53AM 

9 

which any home builder, for example, was unable to 

11 :33:55AM 

10 

access standards that were incorporated by reference 

11 :33:58AM 

11 

that might be relevant to someone building a home? 

11:34: 00AM 

12 

MR. BRIDGES: Objection, competence, may 

11:34: 04AM 

13 

call for speculation, vague and ambiguous, lacks 

11:34: 07AM 

14 

foundation . 

11:34: 09AM 

15 

THE WITNESS: Mr. Peterson related such a 

11:34: 11AM 

16 

story . 

11:34: 13AM 

17 

BY MR. EEE: 

11:34: 15AM 

18 

Q Any others? 

11:34: 17AM 

19 

MR. BRIDGES: Same objections. 

11:34:1 9AM 

20 

THE WITNESS: I don't recall. 

11:34: 22AM 

21 

BY MR. EEE: 

11:34: 22AM 

22 

Q So Mr. Peterson identified one instance in 

11:34: 23AM 

23 

which a home builder was unable to access a standard 

11 :34:26AM 

24 

as incorporated by reference? 

11:34:2 9 AM 

25 

MR. BRIDGES: Same objections. 

11:34: 32AM 
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76 

1 

THE WITNESS: 

It's in a video on our 

11:34: 34AM 

2 

website . 


11:34: 37AM 

3 

BY MR. EEE: 


11:34: 37AM 

4 

Q And it ' s one 

home builder? 

11:34:3 9 AM 

5 

MR. BRIDGES: 

Same objection. 

11:34: 44AM 

6 

THE WITNESS: 

I -- I don't recall. 

11:34: 45AM 

7 

BY MR. EEE: 


11:34: 45AM 

8 

Q Do you recall 

there being more than one 

11:34: 45AM 

9 

home builder that he referenced? 

11:34: 47AM 

10 

A I'd have to review the transcript to see 

11:34: 49AM 

11 

if he was speaking about one or many. 

11:34: 52AM 

12 

MR. BRIDGES: 

The answer (sic) is do you 

11:34: 54AM 

13 

recall . 


11:34: 56AM 

14 

THE WITNESS: 

No , I don ' t . 

11:34:5 9 AM 

15 

MR. BRIDGES: 

Please -- 

11:34:5 9 AM 

16 

BY MR. FEE: 


11:34: 59AM 

17 

Q Are you aware 

of any circumstances -- 

11:34: 59AM 

18 

MR. BRIDGES: 

I've just -- I've got to 

11:34: 59AM 

19 

instruct the witness. 

Please listen carefully to 

11:34: 59AM 

20 

his questions and answer his question. 

11:35: 00AM 

21 

THE WITNESS: 

Okay . 

11:35: 04AM 

22 




23 

BY MR. FEE: 


11:35: 04AM 

24 

Q Are you aware 

of any of the circumstances 

11 :35:23AM 

25 

that led to this home builder's inability to access 

11 :35:25AM 
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1 

standards that he was governed by via incorporation 

77 

11 :35:29AM 

2 

by reference? 

11:35: 35AM 

3 

MR. BRIDGES: Objection, lacks foundation. 

11 :35:38AM 

4 

assumes facts not in evidence, vague and ambiguous. 

11 :35:38AM 

5 

argumentative . 

11 :35:39AM 

6 

THE WITNESS: No. 

11 :35:41AM 

7 

MR. BRIDGES: I'm sorry? 

11 :35:41AM 

8 

THE WITNESS: No. 

11:35: 41AM 

9 

BY MR. EEE: 

11 :35:41AM 

10 

Q Are you aware of any evidence that that 

11 :35:48AM 

11 

home was actually not built due to this inability to 

11:35: 49AM 

12 

access standards incorporated by reference? 

11 :35:53AM 

13 

MR. BRIDGES: Objection, completely lacks 

11 :35:57AM 

14 

foundation, vague and ambiguous, argumentative. 

11 :35:58AM 

15 

THE WITNESS: No. 

11:36: 01AM 

16 

BY MR. FEE: 

11:36: 01AM 

17 

Q Have you been looking for somebody who you 

11:36: 36AM 

18 

could identify as an example of a person who 

11:36: 39AM 

19 

suffered as a result of inability to access a 

11:36: 44AM 

20 

standard incorporated by reference? 

11:36: 47AM 

21 

MR. BRIDGES: Objection, argumentative. 

11:36: 49AM 

22 

lacks foundation, argumentative -- or that's -- I 

11:36: 50AM 

23 

guess I said that -- vague and ambiguous. 

11:36: 54AM 

24 

THE WITNESS: No. 

11:36: 58AM 

25 

BY MR. FEE: 

11 :36:58AM 
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83 

1 

registration for any of 

the plaintiffs' standards? 

11:43: 24AM 

2 

MR. BRIDGES: 

Lacks foundation, vague and 

11:43: 28AM 

3 

ambiguous . 


11 :43:29AM 

4 

THE WITNESS: 

Yes . 

11:43: 30AM 

5 

BY MR. EEE: 


11:43: 30AM 

6 

Q Have you seen 

copyright registrations for 

11:43: 31AM 

7 

all three of the plaintiffs' works? 

11:43: 34AM 

8 

MR. BRIDGES: 

Same objections. 

11:43:3 6 AM 

9 

THE WITNESS: 

I don't know . 

11:43:3 9 AM 

10 

BY MR. EEE: 


11:43: 39AM 

11 

Q Which plaintiffs do you recall seeing 

11:43: 40AM 

12 

copyright registrations 

for? 

11:43: 42AM 

13 

MR. BRIDGES: 

Same objections. 

11:43: 44AM 

14 

THE WITNESS: 

I actually don't recall. 

11:43: 48AM 

15 

BY MR. EEE: 


11:43: 59AM 

16 

Q Are you aware 

of any evidence that any 

11:44: 03AM 

17 

participants in the ASTM 

[ standard development 

11:44: 06AM 

18 

process claimed to be the owner of the copyrights 

11:44: 10AM 

19 

for any of the standards 

that ASTM claims to be 

11:44: 13AM 

20 

infringed in this case? 


11:44: 17AM 

21 

MR. BRIDGES: 

Well, objection. Calls for 

11:44: 19AM 

22 

a legal conclusion, may 

■ call for attorney-client 

11:44: 20AM 

23 

communications, in which case I would instruct him 

11 :44:29AM 

24 

not to answer. 


11:44: 33AM 

25 

THE WITNESS: 

I don't know. I'm sorry. 

11:44: 35AM 
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84 

1 

MR. BRIDGES: 

Please let me -- 

11:44: 36AM 

2 

THE WITNESS: 

I'm sorry . 

11:44: 38AM 

3 

MR. BRIDGES: 

-- finish my objections. 

11:44: 38AM 

4 

Assumes facts not in evidence and lacks foundation. 

11:44: 44AM 

5 

BY MR. EEE: 


11:44: 45AM 

6 

Q Are you aware 

of any evidence that any 

11:44: 45AM 

7 

participants in the NEPA standard development 

11:44: 47AM 

8 

process claim to be the 

owner of the copyright for 

11:44: 51AM 

9 

any NEPA standards? 


11:44: 55AM 

10 

MR. BRIDGES: 

All the same objections, and 

11:44: 58AM 

11 

I can't remember if I 

included argumentative. 

11:44: 59AM 

12 

THE WITNESS: 

I don ' t know . 

11:45: 02AM 

13 

BY MR. EEE: 


11:45: 02AM 

14 

Q You don't know if you're aware or you're 

11:45: 03AM 

15 

not aware of any? 


11:45: 04AM 

16 

A I -- I ' m not 

aware of any. 

11:45:0 6 AM 

17 

Q Are you aware 

of any evidence that members 

11:45: 07AM 

18 

or participants in the 

ASHRAE standard development 

11:45: 11AM 

19 

process claimed to be owners of the copyrights that 

11:45: 15AM 

20 

are at issue and were registered by ASHRAE? 

11:45: 19AM 

21 

MR. BRIDGES: 

I'm -- I'm sorry. Can you 

11 :45:26AM 

22 

repeat that, please? 


11 :45:26AM 

23 

(The reporter read the record 

11:45: 41AM 

24 

as 

requested. ) 

9:21 :04AM 

25 

MR. BRIDGES: 

Okay. Calls for a legal 

11:45: 41AM 
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1 

conclusion, assumes facts not in evidence. 

85 

11:45: 43AM 

2 

argumentative, lacks foundation, vague and 

11:45: 45AM 

3 

ambiguous . 

11:45: 47AM 

4 

THE WITNESS: I'm not aware of any. 

11:45: 48AM 

5 

MR. BRIDGES: And -- and one other. 

11:45: 51AM 

6 

please, attorney-client privilege. I'm asking him 

11:45: 51AM 

7 

not to testify as to -- attorney-client privileged 

11:45: 55AM 

8 

and work product. Asking you not to testify as to 

11:45: 59AM 

9 

anything you may know from counsel or subject to 

11:46: 04AM 

10 

communication with counsel. 

11:46:0 6 AM 

11 

BY MR. EEE: 

11:46: 08AM 

12 

Q Are you aware of any evidence that any 

11:46: 08AM 

13 

participants in the ASTM standard development 

11:46: 11AM 

14 

process claimed to be the owners of the copyrights 

11:46: 14AM 

15 

in the standards that they were involved in? 

11:46: 17AM 

16 

MR. BRIDGES: All the same objections. 

11:46: 22AM 

17 

THE WITNESS: Same answer; I'm not aware. 

11:46: 24AM 

18 

BY MR. BRIDGES: 

11:46: 25AM 

19 

Q You're not aware of any evidence along 

11 :46:26AM 

20 

those lines? 

11 :46:28AM 

21 

MR. BRIDGES: All the same objections. 

11:46: 32AM 

22 



23 

BY MR. EEE: 

11:46: 33AM 

24 

Q Correct? 

11:46: 34AM 

25 

A I -- I don't want to discuss 

11:46: 35AM 
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1 

Q 

Do you deny saying that? 

89 

11:49: 47AM 

2 

A 

I don't think I would ever use the phrase. 

11:49: 50AM 

3 

"strong copyright interests," sir. 

11:49: 50AM 

4 

Q 

No? 

11:49: 53AM 

5 

A 

That doesn't sound like me. 

11:49: 53AM 

6 

Q 

Okay. Who is Debra Hunt? 

11:50: 05AM 

7 

A 

I -- I don't recall. 

11:50: 18AM 

8 

Q 

I'm going to hand you what's been marked 

11:50: 32AM 

9 

as Exhibit 33. It's a series of e-mails between you 

11:50: 34AM 

10 

and Debra 

Hunt, Bates-labeled PRO 166616 through 18. 

11:50: 38AM 

11 

(Exhibit 33 marked for identification.) 

11:50: 51AM 

12 


THE WITNESS: Yeah, this appears to be an 

11 :51:29AM 

13 

exchange 

between me and -- and Ms. Hunt. 

11:51: 31AM 

14 

BY MR. EEE: 

11:51: 32AM 

15 

Q 

Have you had a chance to read this e-mail 

11:51: 35AM 

16 

enough to 

see that you referred to the standards 

11:51: 37AM 

17 

having a 

strong copyright interest? 

11:51: 40AM 

18 

A 

I do indeed. 

11:51: 42AM 

19 

Q 

Okay. Does that refresh your recollection 

11:51: 43AM 

20 

about whether or not you've referred to the 

11:51: 44AM 

21 

standards 

as having strong copyright interests in 

11:51: 47AM 

22 

the past? 


11:51: 51AM 

23 


MR. BRIDGES: Objection, may call for a 

11:51: 52AM 

24 

legal conclusion and vague and ambiguous. 

11:51: 54AM 

25 


THE WITNESS: And I think you've pulled 

11:51: 58AM 
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99 

1 

standards ? 


12:00: 36PM 

2 

A 

I don ' t recall . 


12:00:44PM 

3 

Q 

I want to draw your attention to 

the first 

12:00:47PM 

4 

page you see at the top it says -- on March 

12, 2012 

12:00:50PM 

5 

at 12 : ■ 

41 p.m., Seamus Kraft wrote -- and it 

says , 

12:00:58PM 

6 

"can you give me a few more details on what 

is going 

12:01:01PM 

7 

to happen?" 


12:01: 05PM 

8 


Do you see that? 


12:01: 06PM 

9 

A 

Uh-huh. Yes. 


12:01: 06PM 

10 

Q 

And then below there is one, two. 

three. 

12:01:07PM 

11 

four. 

five -- six paragraphs and a numbered 

list of 

12:01: 09PM 

12 

three . 

items. Do you see that? 


12:01: 15PM 

13 

A 

Yes, I do. 


12:01:18PM 

14 

Q 

And then your name is below that. 

correct? 

12:01: 19PM 

15 

A 

Yes . 


12:01:24PM 

16 

Q 

And isn't it correct that you wrote those 

12:01: 25PM 

17 

paragraphs that list the three items and your name 

12:01:28PM 

18 

there? 



12:01:32PM 

19 

A 

Yes . 


12:01:34PM 

20 

Q 

I want to turn your attention to 

the 

12:01: 36PM 

21 

second 

paragraph on this, the one that starts with 

12:01:38PM 

22 

sure . 

Do you see that? 


12:01: 40PM 

23 

A 

Uh-huh. Yes. 


12:01:42PM 

24 

Q 

So the third sentence says all of 

these 

12:01:42PM 

25 

standards are heavily copyright protected. 


12:01:47PM 
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1 

Do you see that? 

100 

12:01: 50PM 

2 

MR. BRIDGES: Objection, misstates the 

12:01: 51PM 

3 

document and -- yeah, misstates -- misdescribes the 

12:01:52PM 

4 

document . 

12:01:58PM 

5 

THE WITNESS: I see that sentence in that 

12:02:00PM 

6 

paragraph, yes. 

12:02: 02PM 

7 

BY MR. EEE: 

12:02: 02PM 

8 

Q Okay. And you wrote that, correct? 

12:02: 03PM 

9 

A Yes, I did. 

12:02: 05PM 

10 

Q And you were referencing the 73 standards. 

12:02: 06PM 

11 

correct? 

12:02: 15PM 

12 

A Yes, sir. 

12:02: 16PM 

13 

Q What did you mean when you said that all 

12:02: 16PM 

14 

of the 73 standards are heavily copyright protected? 

12:02:18PM 

15 

MR. BRIDGES: Objection to the extent it 

12:02: 23PM 

16 

calls for a legal conclusion, vague and ambiguous. 

12:02:24PM 

17 

THE WITNESS: I meant that the standards 

12:02:27PM 

18 

bodies were very aggressive in claiming copyright 

12 :02:29PM 

19 

on those documents. 

12:02: 33PM 

20 

BY MR. EEE: 

12:02: 34PM 

21 

Q So you understood that they were copyright 

12:02:34PM 

22 

protected? 

12:02: 37PM 

23 

MR. BRIDGES: Objection. That calls for a 

12:02:38PM 

24 

legal conclusion. 

12:02: 40PM 

25 

THE WITNESS: That's not what I said. I 

12:02:42PM 
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1 

Q So it ' s your understanding that the NFPA 

108 

12:09: 24PM 

2 

web -- NFPA website has evidence of federal 

12:09: 27PM 

3 

government employees attempting to assign whatever 

12:09: 31PM 

4 

copyrights they have to NFPA? 

12:09:34PM 

5 

MR. BRIDGES: All the same objections as 

12:09: 37PM 

6 

to the earlier line of questions and same 

12:09: 38PM 

7 

instruction . 

12:09: 43PM 

8 

THE WITNESS: Yes. 

12:09: 43PM 

9 

BY MR. EEE: 

12:09: 43PM 

10 

Q Did you see similar information with 

12:09: 45PM 

11 

respect to the other plaintiffs in this case? 

12:09: 46PM 

12 

MR. BRIDGES: All the same objections. 

12:09: 49PM 

13 

plus lacks foundation, vague and ambiguous. 

12:09: 50PM 

14 

THE WITNESS: I actually don't recall. 

12:09: 53PM 

15 

BY MR. EEE: 

12:09: 54PM 

16 

Q Aside from federal government employees. 

12:09: 57PM 

17 

are you aware of any other evidence that 

12:09: 58PM 

18 

participants in the standard development for any of 

12:10:02PM 

19 

the plaintiffs failed to properly transfer their 

12:10: 05PM 

20 

copyright interests to the plaintiffs in this case? 

12:10: 09PM 

21 

MR. BRIDGES: All the same objections. 

12:10:11PM 

22 

THE WITNESS: That's totally beyond my 

12:10: 15PM 

23 

expertise. I -- I can't answer that question. 

12:10:17PM 

24 

BY MR. FEE: 

12:10: 19PM 

25 

Q Does Public Resource claim to be the owner 

12 :10:26PM 
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1 

of any 

copyrighted interest in any of the standards 

109 

12 :10:29PM 

2 

at issue in this case? 


12:10:32PM 

3 


MR. BRIDGES: 

Objection, calls for a legal 

12:10:34PM 

4 

conclusion . 


12:10: 35PM 

5 


THE WITNESS: 

No . 

12 :10:36PM 

6 

BY MR. 

EEE : 


12:10:37PM 

7 

Q 

Do you personally claim to be the owner of 

12:10:37PM 

8 

any copyright interest 

for any of the standards at 

12:10: 39PM 

9 

issue in this case? 


12:10: 43PM 

10 


MR. BRIDGES: 

Same objections. 

12:10:44PM 

11 


THE WITNESS: 

No . 

12:10: 46PM 

12 

BY MR. 

EEE : 


12:10: 46PM 

13 

Q 

Do you acknowledge that the writing of 

12:11: 06PM 

14 

plaintiffs' standards requires some sort of 

12:11: 09PM 

15 

creativity to actually 

put words on paper? 

12:11: 13PM 

16 


MR. BRIDGES: 

Objection to the extent it 

12:11:17PM 

17 

calls 

for a legal conclusion, assumes many facts 

12:11: 19PM 

18 

not in 

evidence, lacks 

foundation, competence. 

12:11: 23PM 

19 

calls 

for speculation 

and vague and ambiguous. 

12:11: 25PM 

20 


THE WITNESS: 

I'm not qualified to answer 

12:11: 35PM 

21 

that question, sir. 


12 :11:36PM 

22 





23 

BY MR. 

EEE : 


12 :11:36PM 

24 

Q 

Are you aware 

of any evidence that would 

12:11: 36PM 

25 

suggest 

that any of the 

standards at issue in this 

12:11:38PM 
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1 

THE WITNESS: A specific incorporation 

by 

141 

1 : 08 :27PM 

2 

reference for PHMSA, of the Pipeline and Hazardous 

1 : 08 :30PM 

3 

Materials Safety Administration is actually Section 

1 : 08 :32PM 

4 

192.7 of that section of the CER. 


1 : 08 :37PM 

5 

BY MR. EEE: 


1 : 08 :41PM 

6 

Q Okay. 


1 : 08 :41PM 

7 

MR. EEE: What are we on? 


1 : 09:02PM 

8 

THE REPORTER: Now we're on 38. 


1 :09:05PM 

9 

(Exhibit 38 marked for identification.) 


1 : 09:06PM 

10 

BY MR. EEE: 


1 : 09:07PM 

11 

Q I'm going to hand you what's been marked 

1 : 09:07PM 

12 

as Exhibit 38. It's entitled, "Public Safety 


1 : 09:10PM 

13 

Standards, United States federal Government," 


1 : 09:12PM 

14 

PRO 166182 through 166257. 


1 : 09:12PM 

15 

MR. BRIDGES: Do you have any further 


1:09:2 9PM 

16 

questions on Exhibit 37 or -- 


1 :09:30PM 

17 

MR. EEE: We're going to be going back 

to 

1 : 09:37PM 

18 

that . 


1 : 09:41PM 

19 

BY MR. EEE: 


1 : 09:41PM 

20 

Q Mr. Malamud, do you recognize what Exhibit 

1 : 09:41PM 

21 

38 is? 


1:09:4 6PM 

22 

A It appears to be our U.S. manifest for 

the 

1 : 09:47PM 

23 

Code of federal Regulations. 


1 :09:50PM 

24 

Q Can you identify a place in Exhibit 38 


1 : 09:54PM 

25 

where you identify any standard -- or identified 


1 : 09:57PM 
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1 

of the specific standard. Those are the two 

151 

1:21 :50PM 

2 

criteria we use. 

1:21 :53PM 

3 

THE REPORTER: 40. 

1 : 22 :12PM 

4 

(Exhibit 40 marked for identification.) 

11 :31:26AM 

5 

BY MR. EEE: 

1 : 22 :13PM 

6 

Q I'm going to hand you what's been marked 

1 : 22 :14PM 

7 

as Exhibit 40. It's a -- entitled, "Public Safety 

1 : 22 :15PM 

8 

Codes Incorporated by Law," PRO 166258 through -267. 

1 : 22 :18PM 

9 

Mr. Malamud, is Exhibit 40 essentially the 

1 : 22 :53PM 

10 

state version of Exhibit 38 that you were testifying 

1 : 22 :55PM 

11 

about earlier? 

1 : 22 :57PM 

12 

MR. BRIDGES: Objection, vague and 

1 : 22 :58PM 

13 

ambiguous . 

1 : 22 :59PM 

14 

THE WITNESS: This appears to be an older 

1 : 23 :03PM 

15 

version of our -- there's no date on this. When 

1 : 23 :04PM 

16 

was this screen dump taken? 

1 : 23 :13PM 

17 

BY MR. EEE: 

1:23:1 6PM 

18 

Q Your -- you produced this document. Do 

1:23:1 6PM 

19 

you see the Bates label? 

1 : 23 :17PM 

20 

A Okay. Yeah, this -- this says, "Public 

1 : 23 :20PM 

21 

Safety Codes Incorporated by Law" and by States 

1 : 23 :22PM 

22 

and -- and one city. 

1 : 23 :27PM 

23 

Q Do you believe Exhibit 40 to be an old 

1:23:2 9PM 

24 

version of this document? 

1 : 23 :31PM 

25 

MR. BRIDGES: Objection, vague and 

1 : 23 :33PM 
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1 

of the standards that were posted on Public 

156 

1 : 27 :37PM 

2 

Resource's website as a result of an incorporation 

1 : 27 :39PM 

3 

by reference by a nonfederal government entity? 

1 : 27 :42PM 

4 

A I think so. 

1:27:4 9PM 

5 

MR. FEE: We've been going about an hour 

1 : 28 :58PM 

6 

again. Do you want to take a lunch break now? 

1 :29:00PM 

7 

MR. BRIDGES: If you want. 

1 :29:02PM 

8 

MR. EEE: Why don't we do that. 

1 :29:04PM 

9 

THE VIDEOGRAPHER: We're going off the 

1 :29:05PM 

10 

record. The time is 1:29 p.m. 

1 :29:06PM 

11 

(Lunch recess taken.) 

10:27: 40AM 

12 

THE VIDEOGRAPHER: We're back on the 

2 : 25 :54PM 

13 

record. The time is 2:26 p.m. 

2:25: 55PM 

14 

BY MR. EEE: 

2 : 25 :58PM 

15 

Q Mr. Malamud, before lunch we spoke a 

2 : 25 :59PM 

16 

little bit about the process that you went through 

2 :26:02PM 

17 

in purchasing and making copies of the 73 standards. 

2:26 :05PM 

18 

I -- I want to talk to you now about the process you 

2 :26:09PM 

19 

used to make electronic copies of some of the 

2 :26:12PM 

20 

standards going forward. 

2:26:1 6PM 

21 

Can you describe briefly what process you 

2:26:1 9PM 

22 

go through to post the standards at issue on your 

2 :26:21PM 

23 

website? 

2:26:2 6PM 

24 

A Step one is to determine whether a 

2 :26:31PM 

25 

standard has been explicitly incorporated by 

2 :26:33PM 
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1 

reference. Step two is to get a copy of the 

157 

2 :26:38PM 

2 

standard and scan it. Step three is to append a 

2 :26:43PM 

3 

cover sheet. And then Step four is to transfer it 

2:26: 55PM 

4 

onto the htdocs segment of our web server, which is 

2 : 27 :01PM 

5 

where documents live. 

2 : 27 :05PM 

6 

Q And once the document is on your htdocs 

2 : 27 :11PM 

7 

web server, is it generally accessible to the 

2 : 27 :14PM 

8 

public? 

2 : 27 :25PM 

9 

A Yes . 

2 : 27 :25PM 

10 

Q Now, for the standards that are posted on 

2 : 27 :25PM 

11 

your website, did you always purchase paper copies 

2:27:2 9PM 

12 

of those standards and then scan them, or did you 

2 : 27 :32PM 

13 

buy electronic copies at times? 

2 : 27 :36PM 

14 

A For the standards at issue they're all 

2 : 27 :39PM 

15 

paper copies . 

2 : 27 :43PM 

16 

Q Did you purchase any of the paper copies 

2 : 27 :45PM 

17 

of the standards at issue directly from one of the 

2 : 27 :47PM 

18 

plaintiffs ? 

2 : 27 :50PM 

19 

MR. BRIDGES: Objection, asked and 

2 : 27 :51PM 

20 

answered . 

2 : 27 :51PM 

21 

THE WITNESS: We -- we already went over 

2 : 27 :52PM 

22 

that, I believe, on NEPA and ASTM for -- 

2 : 27 :53PM 

23 

BY MR. EEE: 

2 : 27 :57PM 

24 

Q And that was with respect to standards 

2 : 27 :58PM 

25 

that are on the Public Resource website? You did 

2:28 :01PM 
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158 

1 

purchase 

directly from NEPA and ASTM? 

2:28 :05PM 

2 


MR. BRIDGES: Same objection. 

2:28 :13PM 

3 


THE WITNESS: Yes. 

2:28 :13PM 

4 

BY MR. FEE: 

2:28 :14PM 

5 

Q 

And, to the best of your recollection, you 

2:28 :14PM 

6 

never purchased electronic copies of any of the 

2:28:1 6PM 

7 

standards 

at issue; is that right? 

2:28:1 9PM 

8 

A 

That is correct. 

2:28 :23PM 

9 

Q 

Now, how did you determine whether or -- 

2:28 :23PM 

10 

strike that . 

2:28 :34PM 

11 


Once you obtained a paper copy of the 

2 : 28 :41PM 

12 

standard. 

who scanned that paper copy? 

2:28 :44PM 

13 

A 

I did . 

2 : 28 :48PM 

14 

Q 

And that's true for all the standards at 

2:28:4 9PM 

15 

issue in 

this case? 

2:28 :55PM 

16 

A 

Yes . 

2 : 28 :56PM 

17 

Q 

In what file format was the output from 

2 : 28 :56PM 

18 

your scan 

7 

2 :29:00PM 

19 


MR. BRIDGES: Objection, vague, ambiguous. 

2:29 :03PM 

20 


THE WITNESS: PDE. 

2 :29:06PM 

21 

BY MR. EEE: 

2 :29:07PM 

22 

Q 

Did you post a PDE copy of every of the 

2 :29:14PM 

23 

standards 

at issue in this case on the Public 

2 :29:18PM 

24 

Resource 

website? 

2 :29:21PM 

25 


MR. BRIDGES: Objection, vague and 

2 :29:23PM 
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1 

ambiguous . 


159 

2 :29:24PM 

2 


THE WITNESS: Each of the standards 

at 

2 :29:28PM 

3 

issue 

were posted on our website. 


2:29:2 9PM 

4 

BY MR. 

EEE : 


2 :29:32PM 

5 

Q 

In PDF format? 


2 :29:33PM 

6 

A 

In PDF format . 


2 :29:34PM 

7 

Q 

Now, is it true that you also posted 

at 

2 :29:36PM 

8 

least a 

. subset of the standards at issue in a 

file 

2 :29:39PM 

9 

format 

other than PDF? 


2 :29:42PM 

10 

A 

Yes . 


2 :29:43PM 

11 

Q 

How did you go about taking the PDF 

file 

2 :29:48PM 

12 

format 

and wind up with some other file format? 

2 :29:52PM 

13 

A 

Sent it to our contractor, HTC, which 

2 :29:55PM 

14 

double- 

keyed the standards into HTML. 


2 : 30 :01PM 

15 


THE WITNESS: We're going to be doing a 

2 : 30 :11PM 

16 

lots of acronyms, so let me know. 


2 : 30 :12PM 

17 


THE REPORTER: Okay. Slow it down. 


2 : 30 :13PM 

18 

BY MR. 

EEE : 


2 : 30 :16PM 

19 

Q 

Are there any other steps that were 


2 : 30 :21PM 

20 

implemented to take the PDF file format and arrive 

2 : 30 :23PM 

21 

at some 

other file format that was posted on the 

2 : 30 :27PM 

22 

Public 

Resource website? 


2:30:2 9PM 

23 


MR. BRIDGES: Objection, vague and 


2 : 30 :31PM 

24 

ambiguous . 


2 : 30 :31PM 

25 


THE WITNESS: Well, the second step 

of the 

2 : 30 :33PM 
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1 

workflow is the double-key operation, urn, and 

160 

2 : 30 :35PM 

2 

that ' s 

the conversion into an HTML file with JPG 

2 : 30 :36PM 

3 

images 

, J — J-P-G. 

2 : 30 :39PM 

4 

BY MR. 

FEE : 

2 : 30 :42PM 

5 

Q 

Who did the conversion of the HTM -- HTML 

2 : 31 :00PM 

6 

file into JPG? 

2 : 31 :03PM 

7 

A 

HTC did. 

2 : 31 :07PM 

8 


THE REPORTER: HTC? 

2 : 31 :09PM 

9 


THE WITNESS: HTC. 

2 : 31 :09PM 

10 

BY MR. 

EEE : 

2 : 31 :09PM 

11 

Q 

What would happen after the file was 

2:31:1 6PM 

12 

converted into a JPG format and before it was posted 

2 : 31 :19PM 

13 

on the 

Public Resource website? 

2 : 31 :22PM 

14 

A 

I'm not sure I understand that question. 

2:31:2 9PM 

15 

Q 

Okay. Right. Isn't it the case that at 

2 : 31 :34PM 

16 

least with some of the standards at issue you posted 

2 : 31 :37PM 

17 

file formats that included SVG and/or MathML 

2 : 31 :40PM 

18 

elements ? 

2 : 31 :43PM 

19 

A 

That would be the third step of the 

2:31:4 6PM 

20 

workflow after the HTML JPG step. 

2 : 31 :48PM 

21 

Q 

Okay. That's what I was trying to get at. 

2 : 31 :53PM 

22 


Who did that work? 

2 : 31 :54PM 

23 

A 

Point. B Studio. 

2 : 31 :55PM 

24 

Q 

And Point. B Studio is run by your wife. 

2 : 32 :03PM 

25 

Rebecca 

Malamud, correct? 

2 : 32 :07PM 
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1 

understanding, yes. 

162 

2 : 33 :30PM 

2 

BY MR. FEE: 

2 : 33 :31PM 

3 

Q Do you have any more detailed knowledge 

2 : 33 :32PM 

4 

regarding the process used that were used by your 

2 : 33 :34PM 

5 

contractors other than what you've already described 

2 : 33 :37PM 

6 

to me ? 

2 : 33 :39PM 

7 

MR. BRIDGES: Objection, argumentative. 

2 : 33 :40PM 

8 

vague and ambiguous. 

2 : 33 :40PM 

9 

THE WITNESS: Yeah, I have a vague and 

2 : 33 :42PM 

10 

overall understanding of the process they went 

2 : 33 :44PM 

11 

through . 

2:33:4 6PM 

12 

BY MR. EEE: 

2 : 33 :47PM 

13 

Q Okay. Well, let's start with HTC, then. 

2 : 33 :47PM 

14 

Eirst of all, I want to make sure I understand. You 

2:33:49PM 

15 

delivered to HTC PDEs of the standards at issue in 

2 : 33 :53PM 

16 

this case, correct? 

2 : 33 :58PM 

17 

A That's correct. 

2 : 33 :59PM 

18 

Q After HTC received the PDE files, what is 

2 : 34 :00PM 

19 

your understanding as to the next step that was done 

2 : 34 :06PM 

20 

by HTC Global? 

2 : 34 :08PM 

21 

A The next -- 

2 : 34 :10PM 

22 

MR. BRIDGES: Objection, vague and 

2 : 34 :12PM 

23 

ambiguous . 

2 : 34 :13PM 

24 

Sorry . 

2 : 34 :14PM 

25 

THE WITNESS: Next step is to take each of 

2 : 34 :15PM 
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1 

the images inside of the document and save them as 

163 

2 : 34 :17PM 

2 

a separate JPG file with a very specific 

2 : 34 :21PM 

3 

file-naming convention which I gave them. 

2 : 34 :25PM 

4 

BY MR. FEE: 

2 : 34 :27PM 

5 

Q What happens next at HTC, to the best of 

2:34:2 9PM 

6 

your knowledge? 

2 : 34 :32PM 

7 

A They then go through the double-key 

2 : 34 :33PM 

8 

process with the text. 

2 : 34 :35PM 

9 

Q What is the double-key process? 

2 : 34 :40PM 

10 

A In the double-key process, two individuals 

2 : 34 :41PM 

11 

or two teams of individuals independently type in 

2 : 34 :45PM 

12 

the document and then the two versions are compared 

2 : 34 :50PM 

13 

to find any errors . 

2:34: 55PM 

14 

Q Is it your understanding as of today that 

2 : 35 :13PM 

15 

HTC Global engaged in a double-key process for the 

2 : 35 :15PM 

16 

standards at issue? 

2:35:1 9PM 

17 

A Yes . 

2 : 35 :23PM 

18 

Q You don't believe that HTC was using OCR 

2 : 35 :40PM 

19 

software to deliver the HTML that was provided to 

2:35:4 6PM 

20 

you? 

2 : 35 :52PM 

21 

MR. BRIDGES: Objection, lacks foundation. 

2 : 35 :52PM 

22 

vague and ambiguous, argumentative. 

2 : 35 :53PM 

23 

THE WITNESS: I — I don't believe they 

2:35:5 6PM 

24 

were . 

2:35: 57PM 

25 

BY MR. EEE: 

2 : 35 :59PM 
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1 

BY MR. FEE: 

165 

2:37:2 6PM 

2 

Q Did you consider using a triple-key 

2 : 37 :27PM 

3 

process with HTC Global? 

2:37:2 9PM 

4 

MR. BRIDGES: Objection, vague and 

2 : 37 :32PM 

5 

ambiguous . 

2 : 37 :33PM 

6 

THE WITNESS: I asked HTC for a quote for 

2 : 37 :34PM 

7 

triple-key . 

2 : 37 :37PM 

8 

BY MR. FEE: 

2 : 37 :38PM 

9 

Q Did HTC provide a quote for triple-key? 

2 : 37 :39PM 

10 

A They did. 

2 : 37 :44PM 

11 

Q I'm going to hand you -- I'm going to hand 

2 : 37 :47PM 

12 

you what's previously been marked as Exhibit 2. 

2 : 37 :54PM 

13 

It's an e-mail to you from Hemant Talwalkar, 

2 : 37 :58PM 

14 

Bates-label PRO 4964. 

2 : 38 :01PM 

15 

MR. BRIDGES: I'm sorry. Can you read 

2:38:2 9PM 

16 

back his statement? 

2:38:2 9PM 

17 

(The reporter read the record 

2 : 38 :30PM 

18 

as requested. ) 

2 : 38 :30PM 

19 

MR. BRIDGES: I'm sorry. 


20 

THE REPORTER: Sure. 


21 

BY MR. EEE: 

2 : 38 :31PM 

22 

Q Eirst of all, do you recognize Exhibit 2 

2 : 38 :31PM 

23 

as an e-mail between you and Hemant Talwalkar? 

2 : 38 :32PM 

24 

A It appears to be a message from Hemant to 

2 : 38 :40PM 

25 

me . 

2 : 38 :42PM 
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1 

Q 

Is this the 

price quote that you were 

166 

2 : 38 :43PM 

2 

referencing? 


2 : 38 :45PM 

3 

A 

It is, yes. 


2:38:4 9PM 

4 

Q 

In the chart 

that has the price quote, do 

2 : 38 :50PM 

5 

you see 

that there ' s a 

column there that says. 

2 : 38 :53PM 

6 

"accuracy" ? 


2 : 38 :56PM 

7 

A 

Yes . 


2 : 38 :59PM 

8 

Q 

And for double-key compare, it has an 

2 :39:00PM 

9 

accuracy of 99.51 percent. Do you see that? 

2 :39:05PM 

10 

A 

I do . 


2 : 39:11PM 

11 


MR. BRIDGES: 

Objection . 

2 : 39:11PM 

12 


THE WITNESS: 

I'm sorry . 

2 :39:13PM 

13 

BY MR. 

EEE : 


2:39:1 6PM 

14 

Q 

Do you have 

an understanding as to what 

2 : 39:17PM 

15 

that means? 


2 :39:18PM 

16 


MR. BRIDGES: 

Objection, lack of 

2 : 39:21PM 

17 

competence, may call 

for speculation, vague and 

2 : 39:24PM 

18 

ambiguous . 


2:39:2 6PM 

19 


THE WITNESS: 

That is the error tolerance 

2 : 39:28PM 

20 

for the double-key versus the triple-key process. 

2 :39:30PM 

21 

BY MR. 

EEE : 


2 :39:38PM 

22 

Q 

Is it your understanding that the e-mail 

2 :39:38PM 

23 

from -- 

Mr. Talwalkar, 

first of all, he's from HTC 

2 : 39:43PM 

24 

Global , 

right? 


2 : 39:45PM 

25 

A 

Yes . 


2 : 39:47PM 
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1 

Q Okay. So does his e-mail to you 

167 

2 : 39:47PM 

2 

indicating the double-key compare has an accuracy of 

2 : 39 :51PM 

3 

99.51 percent mean that there are up to 0.49 percent 

2 : 39:54PM 

4 

inaccurate results from double-keying? 

2 : 40 :02PM 

5 

MR. BRIDGES: Objection, lacks foundation. 

2 : 40 :05PM 

6 

assumes facts not in evidence, argumentative, vague 

2 : 40 :06PM 

7 

and ambiguous. 

2 : 40 :09PM 

8 

THE WITNESS: It's — it's the error 

2 : 40 :11PM 

9 

tolerance, are -- there are no more than that many 

2 : 40 :13PM 

10 

errors . 

2:40:1 6PM 

11 

BY MR. EEE: 

2 : 40 :17PM 

12 

Q You understood that double-key compare 

2 : 40 :17PM 

13 

would lead to some inaccuracies, right? 

2 : 40 :20PM 

14 

MR. BRIDGES: Objection, lacks foundation. 

2 : 40 :24PM 

15 

THE WITNESS: Not necessarily. It depends 

2 : 40 :25PM 

16 

on the subject matter of -- of the source material. 

2 : 40 :27PM 

17 

BY MR. EEE: 

2:40:2 9PM 

18 

Q Did you have any reason to believe that 

2 : 40 :30PM 

19 

the standards at issue if double-keyed would lead to 

2 : 40 :31PM 

20 

100 percent accuracy? 

2 : 40 :34PM 

21 

MR. BRIDGES: Objection, argumentative. 

2 : 40 :37PM 

22 

lacks foundation, vague and ambiguous. 

2 : 40 :38PM 

23 

THE WITNESS: I — I believe that — that 

2 : 40 :45PM 

24 

there would be a -- a maximum error tolerance of -- 

2 : 40 :45PM 

25 

of 99.51 minus 100. 

2 : 40 :57PM 
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1 

BY MR. FEE: 

168 

2:41 :01PM 

2 

Q Was it your understanding that this error 

2:41 :02PM 

3 

tolerance -- or strike that -- accuracy, I should 

2:41 :02PM 

4 

say, rate was based upon a sampling of the materials 

2:41 :04PM 

5 

that you were asking HTC Global to double-key? 

2:41 :08PM 

6 

MR. BRIDGES: Objection, lacks foundation. 

2:41 :13PM 

7 

assumes facts not in evidence, argumentative, vague 

2:41 :14PM 

8 

and ambiguous. 

2:41 :20PM 

9 

THE WITNESS: 99.51 percent is, I believe. 

2 : 41 :23PM 

10 

the industry standard for a double-key compare. 

2:41 :25PM 

11 

BY MR. EEE: 

2:41:2 9PM 

12 

Q And HTC Global also provided you with a -- 

2 : 41 :33PM 

13 

a price quote for triple-key compare, correct? 

2 : 41 :36PM 

14 

A That's correct. 

2 : 41 :41PM 

15 

Q And the accuracy rate for triple-key 

2:41 :42PM 

16 

compare is greater than the double-key compare. 

2:41:4 9PM 

17 

right? 

2:41 :52PM 

18 

MR. BRIDGES: Objection, hypo thet ical s , 

2:41 :53PM 

19 

lacks foundation, assumes facts not in evidence. 

2:41 :54PM 

20 

argumentative, vague and ambiguous. 

2:41 :55PM 

21 

THE WITNESS: The maximum error tolerance 

2:41 :57PM 

22 

is less for triple-key than it is for double-key. 

2 : 42 :00PM 

23 

BY MR. EEE: 

2 : 42 :04PM 

24 

Q And triple-keying is more expensive than 

2 : 42 :05PM 

25 

double-keying, correct? 

2 : 42 :07PM 
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1 

MR. BRIDGES: Objection, lacks foundation. 

169 

2 : 42 :09PM 

2 

vague and ambiguous. 

2 : 42 :09PM 

3 

THE WITNESS: On this quote it is. 

2 : 42 :11PM 

4 

BY MR. EEE: 

2 : 42 :15PM 

5 

Q And is it correct that after receiving 

2:42:1 6PM 

6 

this quote. Public Resource elected to use 

2:42:1 9PM 

7 

double-key compare instead of triple-key compare? 

2 : 42 :24PM 

8 

A Yes . 

2 : 42 :30PM 

9 

Q Why did it make that decision? 

2 : 42 :31PM 

10 

A Again, based on my research on standard 

2 : 42 :36PM 

11 

industry practices, double-key is what's used in the 

2 : 42 :39PM 

12 

legal industry. 

2 : 42 :42PM 

13 

Q You understood that double-keying would be 

2 : 42 :49PM 

14 

less accurate than triple-keying in this 

2 : 42 :51PM 

15 

circumstance, right? 

2 : 42 :56PM 

16 

MR. BRIDGES: Objection, misstates 

2 : 42 :57PM 

17 

testimony, lacks foundation, argumentative and 

2 : 42 :58PM 

18 

assumes facts not in evidence. 

2 : 43 :02PM 

19 

THE WITNESS: Again, I think you 

2 : 43 :05PM 

20 

misstated. It's the maximum error tolerance is 

2 : 43 :06PM 

21 

less on triple-key than on double-key. 

2 : 43 :11PM 

22 



23 

BY MR. EEE: 

2 : 43 :13PM 

24 

Q Is it true that Public Resource was 

2 : 43 :15PM 

25 

willing to live with a higher error tolerance in 

2 : 43 :15PM 
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1 

order to save money on 

HTC Global's services? 

170 

2 : 43 :21PM 

2 

MR. BRIDGES: 

Objection, lacks foundation. 

2 : 43 :24PM 

3 

argumentative, vague 

and ambiguous. 

2 : 43 :25PM 

4 

THE WITNESS: 

Double-key seemed to be 

2 : 43 :31PM 

5 

perfectly appropriate 

for the task at hand. 

2 : 43 :33PM 

6 

BY MR. EEE: 


2 : 43 :37PM 

7 

Q So public Resource was willing to accept 

2 : 43 :37PM 

8 

the higher error tolerance associated with 

2 : 43 :40PM 

9 

double-keying -- 


2 : 43 :43PM 

10 

MR. BRIDGES: 

Objection -- 

2 : 43 :44PM 

11 

BY MR. EEE: 


2 : 43 :44PM 

12 

Q -- right? 


2 : 43 :44PM 

13 

MR. BRIDGES: 

Objection, misstates 

2 : 43 :44PM 

14 

testimony, lacks foundation, vague and ambiguous 

2 : 43 :45PM 

15 

and argumentative. 


2 : 43 :47PM 

16 

THE WITNESS: 

It's potentially higher 

2 : 43 :48PM 

17 

error tolerance under 

the double-key method. 

2 : 43 :48PM 

18 

BY MR. EEE: 


2 : 43 :52PM 

19 

Q Well, your supplier told you that it was 

2 : 43 :53PM 

20 

going to be a higher error tolerance, right? 

2 : 43 :54PM 

21 

MR. BRIDGES: 

Objection, lacks foundation. 

2 : 43 :57PM 

22 

vague and ambiguous. 


2 : 43 :58PM 

23 

THE WITNESS: 

Again, it depends on the 

2 : 44 :00PM 

24 

nature of the source 

material. But, yes, the -- 

2 : 44 :01PM 

25 

the -- the error tolerance of double-key is, in 

2 : 44 :02PM 
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1 

fact, 99.51 percent, which is what HTC quoted. 

171 

2 : 44 :06PM 

2 

BY MR. FEE: 

2 : 44 :13PM 

3 

Q At any point in time did you suggest to 

2 : 44 :30PM 

4 

any person working with Public Resource that HTC may 

2 : 44 :35PM 

5 

not be double-keying the standards that you had 

2 : 44 :39PM 

6 

provided to it? 

2 : 44 :42PM 

7 

MR. BRIDGES: Objection, lacks foundation. 

2 : 44 :45PM 

8 

vague and ambiguous. 

2 : 44 :47PM 

9 

THE WITNESS: I don't recall. 

2 : 44 :50PM 

10 

BY MR. EEE: 

2 : 44 :52PM 

11 

Q Have you ever suggested to Rebecca Malamud 

2 : 45 :35PM 

12 

that HTC Global may have been cheating and doing OCR 

2 : 45 :38PM 

13 

in connection with some of the work it was doing for 

2 : 45 :43PM 

14 

Public Resource? 

2:45:4 6PM 

15 

MR. BRIDGES: Objection, vague and 

2 : 45 :47PM 

16 

ambiguous . 

2 : 45 :47PM 

17 

THE WITNESS: No, I don't recall. If you 

2 : 45 :48PM 

18 

have a specific message, I ' d be very happy to look 

2 : 45 :48PM 

19 

at it . 

2 : 45 :52PM 

20 

BY MR. EEE: 

2 : 45 :52PM 

21 

Q I'm going to hand you what's been marked 

2 : 45 :53PM 

22 

as Exhibit 21. It's a e-mail chain between 

2 : 45 :54PM 

23 

Mr. Malamud and Mrs. Malamud, Bates-labeled 

2 : 45 :58PM 

24 

PRO 42289 through -91. 

2 : 46:02PM 

25 

THE REPORTER: Kevin, you said that was 

2 : 46:21PM 
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1 

previously marked, right -- 

172 

2 : 46:23PM 

2 

MR. FEE: Yes. 

2 : 46:25PM 

3 

THE REPORTER: — as 21? Thanks. 

2:46:2 6PM 

4 

THE WITNESS: This seems like e-mail 

2 : 46:48PM 

5 

between me and Rebecca. 

2 : 46:50PM 

6 

BY MR. EEE: 

2:46: 55PM 

7 

Q I want to draw your attention to the 

2:46:5 6PM 

8 

fourth paragraph of this e-mail chain, fourth from 

2 : 46:57PM 

9 

the top of the first page. Eirst of all, that 

2 : 47 :00PM 

10 

portion of the e-mail is a e-mail written by you to 

2 : 47 :04PM 

11 

Ms. Malamud, correct? 

2 : 47 :06PM 

12 

A That's correct. 

2 : 47 :10PM 

13 

Q And do you see the fourth paragraph it 

2 : 47 :10PM 

14 

says, "All the docs you see are in theory 

2 : 47 :13PM 

15 

double-keyed. Of course, they may cheat and do OCR 

2 : 47 :15PM 

16 

first and then do their QA." 

2 : 47 :21PM 

17 

Do you recall having that communication 

2 : 47 :23PM 

18 

with Ms. Malamud? 

2:47:2 6PM 

19 

A Yes. I just told you that this appears to 

2 : 47 :28PM 

20 

be e-mail between me and Rebecca. 

2 : 47 :31PM 

21 

Q Did you have reason to believe that HTC 

2 : 47 :34PM 

22 

Global may have been -- may have been cheating and 

2 : 47 :36PM 

23 

not double-keying the work they were doing for you? 

2 : 47 :40PM 

24 

A No . 

2 : 47 :42PM 

25 

Q Why did you say that, then? 

2 : 47 :44PM 
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1 

Q My math is wrong. You can go ahead and 

183 

3 : 02 :20PM 

2 

say it . 

3 : 02 :22PM 

3 

It's about 175,000 kilo-characters? 

3 : 02 :23PM 

4 

A $350,000 — 

3 : 02 :27PM 

5 

MR. BRIDGES: The math will speak for 

3: 02 :28PM 

6 

itself . 

3:02:2 9PM 

7 

THE WITNESS: Yeah, it's 700,000 

3 : 02 :31PM 

8 

kilo-characters, right? 

3 : 02 :34PM 

9 

BY MR. EEE: 

3 : 02 :35PM 

10 

Q Oh, you're right. It's double. I'm not 

3 : 02 :36PM 

11 

doing math today. 

3 : 02 :36PM 

12 

Do you know how many page -- 

3 : 02 :39PM 

13 

kilo-characters there are on an average page in a 

3 : 02 :41PM 

14 

standard? 

3 : 02 :43PM 

15 

MR. BRIDGES: Objection, lacks foundation. 

3 : 02 :47PM 

16 

vague and ambiguous. 

3 : 02 :47PM 

17 

THE WITNESS: I knew that at one point. 

3:02:4 9PM 

18 

It's not on -- off the top of my head. 

3 : 02 :50PM 

19 

BY MR. EEE: 

3 : 02 :52PM 

20 

Q So, Mr. Malamud, we were talking about the 

3:05:23PM 

21 

process by which you took paper versions and they 

3 : 05 :24PM 

22 

wound up being posted on your website. And we've 

3:05:28PM 

23 

now talked a lot about the double-keying that was 

3 : 05 :33PM 

24 

done by HTC Global. After you received the results 

3 : 05 :36PM 

25 

or the end work from HTC Global, what happened next 

3 : 05 :40PM 
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1 

in the process at Public Resource? 

184 

3 : 05 :44PM 

2 

A 

Performed quality assurance, validated the 

3:05:49PM 

3 

HTML, made sure that all the JPG images were there. 

3:05: 55PM 

4 

so did a 

link validity check, and then pushed them 

3 :06:00PM 

5 

to our web server. 

3 :06:09PM 

6 

Q 

And that would complete the process with 

3 :06:13PM 

7 

respect 

to standards that are posted in HTML format. 

3 :06:15PM 

8 

right? 


3 :06:18PM 

9 

A 

That's a good high-level overview of the 

3:06:1 9PM 

10 

work flow, yes. 

3 : 06:22PM 

11 

Q 

Now, you had also mentioned that there 

3:06:23PM 

12 

were some standards for which Point. B Studios did 

3:06:25PM 

13 

some additional work; is that right? 

3 :06:31PM 

14 

A 

That's correct. 

3 :06:32PM 

15 

Q 

Okay. First of all, how would you go 

3 :06:32PM 

16 

about identifying which standards you would had ask 

3 :06:35PM 

17 

Point . B 

Studios to do work on? 

3 :06:38PM 

18 

A 

Based on my personal judgment of what 

3 : 06:42PM 

19 

were -- 

were compelling standards that deserved that 

3:06 :44PM 

20 

next level of the workflow, given our limited 

3 : 06:47PM 

21 

budget . 


3 :06:50PM 

22 

Q 

Once you identified an appropriate 

3 :06:51PM 

23 

standard 

for Point. B Studios to work upon, what 

3 :06:53PM 

24 

happened 

next ? 

3 :06:57PM 

25 

A 

The job was very specific: take the HTML 

3:06:5 9PM 
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1 

file and 

. the JPG images, convert the JPG images 

3 : 07 :02PM 

2 

exactly 

into SVG -- SVG, silicon vector graphics or 

3 : 07 :06PM 

3 

whatever 

that is -- and MathML, which is a language 

3 : 07 :09PM 

4 

for typesetting mathematical formulas. 

3:07 :20PM 

5 

Q 

Prior to the first time you retained 

3 : 07 :33PM 

6 

Point . B 

Studios to do this work on converting JPG 

3 : 07 :39PM 

7 

images , 

what experience or expertise were you aware 

3 : 07 :41PM 

8 

of that 

Point. B Studios had with respect to that 

3:07:4 6PM 

9 

type of 

activity? 

3:07:4 9PM 

10 

A 

Rebecca Malamud is a expert on SVG graphic 

3 : 07 :56PM 

11 

design. 

use of graphic processing tools. 

3 : 08 :00PM 

12 

Q 

Had -- to the best of your knowledge, had 

3 : 08 :05PM 

13 

Point . B 

Studios ever done a project similar to what 

3 : 08 :12PM 

14 

you had 

asked Point. B Studios to do for Public 

3 : 08 :15PM 

15 

Resource 


3 : 08 :18PM 

16 


MR. BRIDGES: Objection, competence, vague 

3:08:19PM 

17 

and ambiguous. 

3 : 08 :22PM 

18 


THE WITNESS: I know they had worked 

3:08 :26PM 

19 

extensively with SVG and with the -- the tools used 

3 : 08 :27PM 

20 

to process SVG. 

3 : 08 :31PM 

21 

BY MR. FEE: 

3 : 08 :33PM 

22 

Q 

Would that include taking JPG file formats 

3 : 08 :34PM 

23 

and converting them into SVG file formats? 

3 : 08 :39PM 

24 


MR. BRIDGES: Same objections. 

3 : 08 :44PM 

25 


THE WITNESS: I'm not aware of anyone 

3 : 08 :44PM 
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1 

speculation . 

188 

3 : 11 :03PM 

2 

THE WITNESS: No, I don't. 

3:11 :04PM 

3 

BY MR. EEE: 

3 : 11 :05PM 

4 

Q Do you know if children did that work? 

3 : 11 :05PM 

5 

MR. BRIDGES: Objection, argumentative. 

3 : 11 :08PM 

6 

lacks foundation. 

3:11 :08PM 

7 

THE WITNESS: I know Rebecca ran a 

3:11 :12PM 

8 

mentoring program teaching people graphic design 

3:11 :13PM 

9 

skills . 

3:11 :17PM 

10 

MR. BRIDGES: Please answer his question. 

3 : 11 :18PM 

11 

THE WITNESS: Okay. I'm sorry. Please 

3:11 :20PM 

12 

repeat the question. 

3: 11 :21PM 

13 

BY MR. EEE: 

3:11 :22PM 

14 

Q My question is if you were aware of 

3:11 :22PM 

15 

whether or not children were doing the conversion 

3:11 :25PM 

16 

from JPG to MathML or SVG. 

3: 11 :28PM 

17 

MR. BRIDGES: Objection, argumentative. 

3:11 :32PM 

18 

lacks foundation, vague and ambiguous. 

3 : 11 :33PM 

19 

THE WITNESS: Children. I'm sorry. Is -- 

3:11 :35PM 

20 

do you have a particular age limit in mind or -- 

3:11 :37PM 

21 

BY MR. EEE: 

3 : 11 :41PM 

22 

Q Why don't we start with under 18. 

3 : 11 :41PM 

23 

A Yes, I believe some students were 

3:11:4 6PM 

24 

involved . 

3 : 11 :48PM 

25 

Q Do you know which students were involved? 

3:11 :52PM 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 





Case l:13-cv-01215-TSC 


5 Page 52 of 259 


30(b)(6) Public. Resource.Org 02-26-2015 


1 

A No . 

189 

3 : 11 :58PM 

2 

Q Was -- were these students involved 

3 : 11 :58PM 

3 

through something called Rural Design Collection 

3 : 12 :02PM 

4 

(sic) ? 

3 : 12 :03PM 

5 

A That's correct. 

3 : 12 :06PM 

6 

Q And are you aware of whether or not Rural 

3 : 12 :07PM 

7 

Design Collective says that its target group is 

3 : 12 :11PM 

8 

children ages 7 to 14? 

3:12:1 6PM 

9 

A If that's what it says on their website. 

3 : 12 :20PM 

10 

I -- I just don't recall. 

3 : 12 :23PM 

11 

Q Would it be your expectation that there 

3 : 12 :27PM 

12 

are children ages 7 to 14 doing the conversion of 

3:12:2 9PM 

13 

the JPG file format images to MathML and SVG on -- 

3 : 12 :33PM 

14 

for Public Resource? 

3 : 12 :40PM 

15 

MR. BRIDGES: Objection, lacks foundation. 

3 : 12 :44PM 

16 

vague and ambiguous. 

3 : 12 :45PM 

17 

THE WITNESS: I would be speculating, but 

3:12:4 6PM 

18 

that sounds awfully advanced for a 7-year-old. 

3 : 12 :48PM 

19 

BY MR. EEE: 

3 : 12 :52PM 

20 

Q Do you have any understanding as to the 

3 : 12 :53PM 

21 

age range of the kids who are working on a 

3 : 12 :54PM 

22 

conversion process for Point. B Studios' project for 

3 : 12 :58PM 

23 

Public Resource? 

3 : 13 :02PM 

24 

MR. BRIDGES: Objection, lacks foundation. 

3 : 13 :04PM 

25 

may call for speculation, vague and ambiguous. 

3 : 13 :04PM 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 





Case l:13-cv-01215-TSC 


5 Page 53 of 259 


30(b)(6) Public. Resource.Org 02-26-2015 




190 

1 

argumentative . 

3 : 13 :11PM 

2 

THE WITNESS: My sole point of contact was 

3 : 13 :13PM 

3 

Rebecca, and the job was very simple: JPG in, SVG 

3 : 13 :14PM 

4 

and MathML back out. And that was my concern. 

3:13:19PM 

5 

BY MR. EEE: 

3 : 13 :22PM 

6 

Q Did you at least understand that a group 

3 : 13 :50PM 

7 

of students from RDC, Rural Design Collective, were 

3 : 13 :52PM 

8 

doing the converting of the formulas and graphics on 

3 : 13 :57PM 

9 

the standards that you asked them to work on? 

3 : 14 :00PM 

10 

Strike that . 

3 : 14 :04PM 

11 

Do you at least understand that a group of 

3 : 14 :05PM 

12 

students from Rural Design Collective were doing the 

3 : 14 :07PM 

13 

conversion of formulas and graphics for the 

3 : 14 :13PM 

14 

standards work that you had asked Point. B Studios to 

3 : 14 :16PM 

15 

do for Public Resource? 

3 : 14 :23PM 

16 

MR. BRIDGES: Objection, lacks foundation. 

3 : 14 :25PM 

17 

argumentative, vague and ambiguous. 

3 : 14 :25PM 

18 

THE WITNESS: They did a lot more than 

3:14:2 6PM 

19 

standards, the California Code of Regulations, for 

3 : 14 :27PM 

20 

example, the graphics images in there which are not 

3: 14 :28PM 

21 

standards . 

3 : 14 :31PM 

22 



23 

BY MR. EEE: 

3 : 14 :32PM 

24 

Q But you understood that children at Rural 

3 : 14 :32PM 

25 

Design Collective were working on the conversion of 

3 : 14 :34PM 
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1 

the standards that you 

posted on your website? 

3 : 14 :37PM 

2 

MR. BRIDGES: 

Same objections. 

3 : 14 :41PM 

3 

THE WITNESS: 

I know that students were 

3 : 14 :42PM 

4 

working on a conversion of JPG images into SVG and 

3:14:4 6PM 

5 

MathML. I don't know 

which specific items anybody 

3 : 14 :51PM 

6 

worked on. 


3 : 14 :55PM 

7 

BY MR. EEE: 


3 : 14 :56PM 

8 

Q And you know 

that those kids were working 

3 : 14 :56PM 

9 

on that -- a conversion for work that was requested 

3 : 14 :58PM 

10 

by Public Resource? 


3 : 15 :00PM 

11 

MR. BRIDGES: 

Same objections. 

3 : 15 :03PM 

12 

THE WITNESS: 

Yes . 

3 : 15 :07PM 

13 

BY MR. EEE: 


3 : 15 :08PM 

14 

Q Were those kids paid? 

3:15:11PM 

15 

MR. BRIDGES: 

Objection, competence, may 

3 : 15 :14PM 

16 

call for speculation. 


3:15:16PM 

17 

THE WITNESS: 

I really don't know. 

3 : 15 :18PM 

18 

BY MR. EEE: 


3 : 15 :27PM 

19 

Q Did Public Resource provide any funds to 

3 : 15 :27PM 

20 

Point. B Studios for this student program? 

3 : 15 :31PM 

21 

MR. BRIDGES: 

Objection, lacks foundation. 

3 : 15 :36PM 

22 

argumentative, vague 

and ambiguous. 

3 : 15 :37PM 

23 

THE WITNESS: 

Yes. Several summers in a 

3 : 15 :41PM 

24 

row I added extra money to the monthly fee that we 

3 : 15 :43PM 

25 

paid to Point. B with 

the understanding that it 

3:15:4 6PM 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 





Case l:13-cv-01215-TSC 


v_-cipiLdi ixepuiuiig v_uiiipdiiy 

30(b)(6) Public.Resource.Org 02-26-2015 


1 

optimized for viewing on the web in multiple 

194 

3:18:42PM 

2 

platforms, all right, so there's a -- and then the 

3:18:47PM 

3 

third item is an SVG source directory, which 

3 : 18:49PM 

4 

included the core work files in MathML and the fully 

3:18:54PM 

5 

editable SVG graphics. 

3 :19:00PM 

6 

Q What would you do with all those files? 

3:19:04PM 

7 

MR. BRIDGES: Objection, vague and 

3:19: 10PM 

8 

ambiguous . 

3:19:11PM 

9 

THE WITNESS: A series of quality 

3:19:11PM 

10 

assurance checks, link validity, HTML validity, a 

3:19:12PM 

11 

comparison of at least some of the JPGs to the 

3 :19:18PM 

12 

SVGs, a quality assurance step. 

3 :19:23PM 

13 

BY MR. EEE: 

3:19:27PM 

14 

Q Did anything else happen after that and 

3 : 19:28PM 

15 

before the files were posted to the web? 

3:19: 30PM 

16 

MR. BRIDGES: Objection, vague and 

3:19: 33PM 

17 

ambiguous . 

3:19:34PM 

18 

THE WITNESS: Once I was satisfied that 

3 :19:36PM 

19 

the work was properly done, then we posted it 

3:19:37PM 

20 

online . 

3 : 19:40PM 

21 

BY MR. EEE: 

3:19:42PM 

22 

Q Now, for all the files that you posted 

3 : 19:43PM 

23 

online, where did you post these files? 

3 : 19:45PM 

24 

A On — 

3:19:51PM 

25 

MR. BRIDGES: Objection, lacks foundation 

3:19: 52PM 
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1 

and vague and ambiguous. 

195 

3 : 19:53PM 

2 


THE WITNESS: On Law . Re sour ce . Org . 

3 : 19:56PM 

3 

BY MR. 

EEE : 

3 : 19:59PM 

4 

Q 

Did you also post some version of 

3 : 20 :01PM 

5 

plaintiffs' standards on Internet Archive at or 

3 : 20 :06PM 

6 

around 

the same time as you posted them on the 

3 : 20 :10PM 

7 

Public 

Resource website? 

3 : 20 :12PM 

8 


MR. BRIDGES: Objection, argumentative. 

3 : 20 :15PM 

9 

lacks 

foundation, vague and ambiguous. 

3 : 20 :17PM 

10 


THE WITNESS: Are we still talking about 

3:20:19PM 

11 

SVG and HTML files? 

3 : 20 :20PM 

12 

BY MR. 

EEE : 

3 : 20 :23PM 

13 

Q 

No. I'm asking a more general question 

3 : 20 :23PM 

14 

now . I 

-- maybe I should take a step back. 

3 : 20 :25PM 

15 


Have you completed the story as to how the 

3 : 20 :27PM 

16 

files received from Point. B Studios go from Point. B 

3 : 20 :30PM 

17 

Studios 

to Public Resource to being posted for the 

3 : 20 :33PM 

18 

public 

to view on the web. 

3 : 20 :38PM 

19 


MR. BRIDGES: Objection, calling for a 

3 : 20 :40PM 

20 

narrative, vague and ambiguous, argumentative. 

3 : 20 :40PM 

21 

lacks 

foundation . 

3 : 20 :43PM 

22 


THE WITNESS: That was a high-level 

3 : 20 :44PM 

23 

overview of the workflow. 

3 : 20 :45PM 

24 

BY MR. 

EEE : 

3:20:4 6PM 

25 

Q 

So at or around the time that any of the 

3 : 20 :47PM 
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1 

standards, either in PDF form or HTML with SVG or 

196 

3 : 20 :52PM 

2 

MathML, are posted on a Public Resource website. 

3 : 20 :56PM 

3 

would Public Resource also post some version of that 

3 : 20 :59PM 

4 

standard on the Internet Archive? 

3 : 21 :03PM 

5 

MR. BRIDGES: Objection, hypothetical. 

3 : 21 :06PM 

6 

lacks foundation, vague and ambiguous. 

3:21 :07PM 

7 

THE WITNESS: Some of the PDE documents 

3:21 :10PM 

8 

were added to my Internet Archive collection. 

3:21 :13PM 

9 

BY MR. EEE: 

3:21:1 9PM 

10 

Q How do you decide which of the PDF 

3:21 :24PM 

11 

documents containing standards were on your Internet 

3 : 21 :27PM 

12 

Archive collection? 

3 : 21 :30PM 

13 

MR. BRIDGES: Objection, vague and 

3:21 :34PM 

14 

ambiguous . 

3:21 :34PM 

15 

THE WITNESS: I tried to get most of the 

3 : 21 :35PM 

16 

ones that were PDE files that were standards 

3:21 :37PM 

17 

incorporated by reference into that -- that 

3:21 :40PM 

18 

collection . 

3:21 :42PM 

19 

BY MR. EEE: 

3:21 :42PM 

20 

Q Why did you only post PDE versions of the 

3:21 :43PM 

21 

standards to the Internet Archive? 

3:21 :47PM 

22 

MR. BRIDGES: Objection, argumentative. 

3:21:4 9PM 

23 

lacks foundation. 

3 : 21 :50PM 

24 

THE WITNESS: The Internet Archive doesn't 

3:21 :51PM 

25 

have an HTML viewing capability. 

3 : 21 :53PM 
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1 

(Recess taken . ) 

204 

10:27: 40AM 

2 

THE VIDEOGRAPHER: We're back on the 

3:48 :01PM 

3 

record. The time is 3:48 p.m. This marks the 

3:48 :02PM 

4 

beginning of Disc No. 3 in the deposition of Carl 

3:48 :07PM 

5 

Malamud . 

3 : 48 :09PM 

6 

BY MR. EEE: 

3:48 :10PM 

7 

Q Mr. Malamud, before you posted any copies 

3:48 :14PM 

8 

of the plaintiffs' standards at issue on the Public 

3:48:1 9PM 

9 

Resource website, did you obtain the consent of any 

3:48 :23PM 

10 

of the plaintiffs? 

3:48 :27PM 

11 

MR. BRIDGES: Objection, argumentative. 

3: 48 :28PM 

12 

THE WITNESS: No. 

3 : 48 :32PM 

13 

BY MR. EEE: 

3:48 :32PM 

14 

Q Did you attempt to get the consent of any 

3 : 48 :33PM 

15 

of the plaintiffs? 

3 : 48 :36PM 

16 

MR. BRIDGES: Same objections. 

3 : 48 :38PM 

17 

argumentative, vague and ambiguous. 

3 : 48 :38PM 

18 

THE WITNESS: I talked to at least one of 

3:48 :40PM 

19 

the plaintiffs, NEPA. 

3:48 :43PM 

20 

BY MR. EEE: 

3:48 :45PM 

21 

Q Did you ask for NEPA's permission to post 

3:48 :45PM 

22 

the standards on the website? 

3 : 48 :48PM 

23 

MR. BRIDGES: Objection, argumentative. 

3 : 48 :51PM 

24 

THE WITNESS: We discussed broader 

3 : 48 :52PM 

25 

availability of standards and the issues that were 

3:48 :54PM 
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involved . 


205 

3 : 48 :56PM 

2 

BY MR. FEE: 


3:48 :57PM 

3 

Q But you don't contend that NFPA consented 

3 : 48 :57PM 

4 

to your posting of the standards on your website. 


3 : 48 :59PM 

5 

correct? 


3 : 49:04PM 

6 

MR. BRIDGES: Objection. To the extent 

it 

3:49 :05PM 

7 

calls for a legal conclusion or position in this 


3 : 49:06PM 

8 

lawsuit, that's going to be attorney -- that's 


3 :49:08PM 

9 

going to be legal opinion and attorney-client 


3 : 49:10PM 

10 

privileged and attorney work product. If you want 

3 : 49:15PM 

11 

to ask what Public Resource's public statements 


3 : 49:18PM 

12 

have been outside the context of this litigation. 


3 : 49:21PM 

13 

feel free, but I'm going to instruct him not to 


3 : 49:24PM 

14 

talk about what the positions are taken by the 


3 : 49:27PM 

15 

counsel in the lawsuit. 


3 :49:30PM 

16 

BY MR. EEE: 


3 : 49:31PM 

17 

Q You're instructing him not answer whether 

3 : 49:32PM 

18 

or not NEPA granted consent to the posting of those 

3 : 49:34PM 

19 

standards on Mr. Malamud's website on the grounds 

of 

3:49 :37PM 

20 

privilege? 


3 : 49:41PM 

21 

MR. BRIDGES: I don't think that's what 


3 : 49:41PM 

22 

the question -- maybe I'm wrong, but could the 


3 : 49:41PM 

23 

court reporter please reread the question? 


3 : 49:42PM 

24 

THE REPORTER: Okay. 


3 : 49:45PM 

25 

(The reporter read the record 


3 : 49:45PM 
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1 



as requested. ) 

206 

9:21 :04AM 

2 



MR. BRIDGES: Oh, okay. All right. 

3 : 50 :07PM 

3 

It 

' s - 

- it's argumentative and vague and ambiguous. 

3 : 50 :07PM 

4 



THE WITNESS: No. 

3 : 50 :12PM 

5 



MS. RUBEL: 43? 

3 : 51 :22PM 

6 



THE REPORTER: 43. 

3:51 :23PM 

7 


(Exhibit 43 marked for identification.) 

3 : 51 :24PM 

8 

BY 

MR. 

FEE : 

3:51 :26PM 

9 


Q 

Mr. Malamud, I'm going to hand you what's 

3:51 :26PM 

10 

been marked as Exhibit 43. It is a spreadsheet. On 

3: 51 :29PM 

11 

the 

first page it has headers of downloads. 

3 : 51 :36PM 

12 

identifier and title. 

3 : 51 :38PM 

13 



Can you identify what Exhibit 43 is? 

3 : 52 :15PM 

14 


A 

No. What is this document? 

3 : 52 :17PM 

15 


Q 

This is a document that was produced in -- 

3 : 52 :19PM 

16 

by 

your 

-- your counsel in connection with this 

3:52:19PM 

17 

case . 


3 : 52 :22PM 

18 


A 

Okay . 

3 : 52 :22PM 

19 


Q 

So what I -- I don't know what this is. 

3 : 52 :24PM 

20 

obviously, that's why I'm asking, but in the 

3 : 52 :30PM 

21 

left-hand column you see a reference to downloads. 

3 : 52 :33PM 

22 

At 

some 

point in time did you try to create a 

3 : 52 :35PM 

23 

spreadsheet that identified the number of downloads 

3 : 52 :39PM 

24 

of 

various ASTM standards from your website? 

3 : 52 :41PM 

25 


A 

You know, I don't recall this document. 

3 : 52 :44PM 
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1 

Do you have a date? 

207 

3 : 52 :58PM 

2 

Q This is the document as it was produced. 

3 : 53 :00PM 

3 

It's a -- it was produced as an Excel spreadsheet 

3 : 53 :02PM 

4 

with just this data in it, I believe. The Bates 

3 : 53 :06PM 

5 

label for the record is PRO 0023265. 

3 : 53 :08PM 

6 

A So when I see the word "identifier, " that 

3 : 53 :17PM 

7 

tells me that this is data obtained from the 

3:53:21PM 

8 

Internet Archive search engine. 

3:53:23PM 

9 

Q Did you at some point in time attempt to 

3:53:29PM 

10 

determine how many downloads there were from the 

3 : 53 :31PM 

11 

Internet Archive website of standards that you had 

3:53: 35PM 

12 

posted to the Internet Archive website? 

3 : 53 :39PM 

13 

MR. BRIDGES: Objection, vague and 

3 : 53 :41PM 

14 

ambiguous . 

3 : 53 :41PM 

15 

THE WITNESS: Yes, I did. 

3 : 53 :43PM 

16 

BY MR. FEE: 

3 : 53 :48PM 

17 

Q Is that what defendant's exhibit -- or 

3 : 53 :48PM 

18 

what Exhibit 43 is? 

3 : 53 :48PM 

19 

MR. BRIDGES: Objection, may call for 

3 : 53 :51PM 

20 

speculation, competence. 

3 : 53 :52PM 

21 

THE WITNESS: It would require speculation 

3:53: 53PM 

22 

on my part, that's certain. Yes. 

3:53: 55PM 

23 

BY MR. FEE: 

3:53: 57PM 

24 

Q Are you able to identify how many times 

3 : 54 :59PM 

25 

any particular ASTM standard that you posted to the 

3 : 55 :02PM 
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1 

Internet Archive had been downloaded by individuals 

208 

3:55: 05PM 

2 

at the Internet Archive website? 


3 : 55 :09PM 

3 

MR. BRIDGES: Objection, competence. 

calls 

3 : 55 :13PM 

4 

for speculation, vague and ambiguous. 


3 : 55 :14PM 

5 

THE WITNESS: I can run the advanced 


3 : 55 :18PM 

6 

search query and ask for the download identifier 

3:55:1 9PM 

7 

and title fields from the Internet Archive. 


3 : 55 :22PM 

8 

BY MR. FEE: 


3:55:2 6PM 

9 

Q And you had done that before in connection 

3:55:2 7 PM 

10 

with this matter? 


3:55:29PM 

11 

A Yes . 


3 : 55 :31PM 

12 

Q But you're not sure if Exhibit 43 is 

the 

3:55: 33PM 

13 

end result of that search? 


3:55: 35PM 

14 

A I -- I have no idea if this is 


3:55: 37PM 

15 

intermediate work product, what the date is. 

I 

3:55:3 9PM 

16 

don ' t know . 


3 : 55 :42PM 

17 

BY MR. FEE: 


3:55: 52PM 

18 

Q I'm going to hand you a spreadsheet 

that 

3:55: 52PM 

19 

was produced in native format as PRO 00345530. 

It ' s 

3:55: 55PM 

20 

going to be marked as Exhibit 44 . 


3:56: 03PM 

21 

(Exhibit 44 marked for identification.) 


3:56:0 9PM 

22 




23 

BY MR. FEE: 


3:56:0 9PM 

24 

Q Can you identify Exhibit 44? 


3 :56:48PM 

25 

A This appears to be an initial stats 

run on 

3:56: 50PM 
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1 

an HTML version that was produced in conjunction 

224 

4 : 31 :36PM 

2 

with HTC and -- and yourself; is that correct? 

4 : 31 :40PM 

3 

MR. BRIDGES: If he's asking about the 

4:31:4 6PM 

4 

whole document, then make sure that you understand 

4 : 31 :47PM 

5 

the whole document and answer the question. 

4 : 31 :50PM 

6 

THE WITNESS: Uh-huh. Yes. 

4 : 31 :52PM 

7 

BY MR. REHN: 

4 : 31 :57PM 

8 

Q And -- and when -- and the other link 

4 : 31 :59PM 

9 

would generally be a link to a PDE, and -- and the 

4 : 32 :01PM 

10 

way that that PDE was made was you scanned the 

4 : 32 :08PM 

11 

standard as it was purchased, ran OCR and uploaded 

4 : 32 :11PM 

12 

that with your cover page attached as well? 

4:32:1 6PM 

13 

A Yes . 

4:32:1 9PM 

14 

Q And the cover page has a representation 

4:32:1 9PM 

15 

these standards have been incorporated by reference; 

4 : 32 :22PM 

16 

is that right? 

4 : 32 :25PM 

17 

A Yes, sir. 

4:32:2 9PM 

18 

Q Now, when we see examples of standards 

4 : 32 :30PM 

19 

where there's only one link, like if you'll turn to 

4 : 32 :34PM 

20 

the second page of this document, you'll look, for 

4 : 32 :37PM 

21 

example, in Connecticut and you'll see in the 

4 : 32 :40PM 

22 

electrical column there's the NEC 2005. Do you see 

4 : 32 :43PM 

23 

that ? 

4:32:4 9PM 

24 

A Yes, I do . 

4:32:4 9PM 

25 

Q In that case, do you know which -- do you 

4 : 32 :51PM 
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1 

Q Including downloading a copy of the 


254 

5 : 04 :22PM 

2 

standards that are listed here? 


5 : 04 :23PM 

3 

MR. BRIDGES: Objection, lacks foundation. 

5 : 04 :25PM 

4 

assumes facts not in evidence, vague and ambiguous. 

5: 04 :26PM 

5 

THE WITNESS: You can view the object 

and. 

5: 04 :29PM 

6 

yes, they do have a download button. 


5 : 04 :33PM 

7 

BY MR. REHN: 


5 : 04 :36PM 

8 

Q So you could, for example, download a 

copy 

5 : 04 :36PM 

9 

to your desktop on your computer at home? 


5 : 04 :38PM 

10 

MR. BRIDGES: Objection, hypothetical 

and 

5 : 04 :41PM 

11 

assumes facts not in evidence. 


5:04:4 5PM 

12 

THE WITNESS: Yes. 


5 : 04 :47PM 

13 

BY MR. REHN: 


5 : 04 :47PM 

14 

Q If you can take a quick look at another 

5 : 04 :48PM 

15 

document. I think this will be No. 50. Sorry. 


5 : 04 :52PM 

16 

Wide table here. 


5 : 05 :39PM 

17 

(Exhibit 50 marked for identification.) 


11 :31:26AM 

18 

BY MR. REHN: 



19 

Q And Exhibit 50 has a column marked 


5:05:4 6PM 

20 

downloads, then a column marked identifier and 

a 

5:05: 50PM 

21 

column marked title; is that correct. 


5:05: 53PM 

22 

MR. BRIDGES: You're asking about the 


5:05: 57PM 

23 

exhibit paper itself, I assume? Otherwise, I' 

m 

5:05:5 9PM 

24 

objecting . 


5:06: 03PM 

25 

THE WITNESS: That's what this piece 

of 

5 : 06:04PM 
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255 

1 

paper says, yes. 

5:06: 05PM 

2 

BY MR. REHN: 

5:06:0 6PM 

3 

Q And I can represent to you that this is a 

5:06: 07PM 

4 

document that Public Resource produced to the 

5:06:0 9PM 

5 

plaintiffs in this litigation. 

5 : 06:12PM 

6 

MR. BRIDGES: Do you have a Bates number 

5 : 06:14PM 

7 

on that, since this doesn't? 

5:06 :15PM 

8 

MR. REHN: Hold on. I e-mailed it to 

5 :06:18PM 

9 

Kevin. It's the first one e-mailed to you today. 

5 : 06:21PM 

10 

It should be like one page. 

5:06: 53PM 

11 

MR. EEE: PRO 00232652, 232652. 

5 : 07 :02PM 

12 

MR. BRIDGES: Thank you. 

5 : 07 :15PM 

13 

BY MR. REHN: 

5:07 :20PM 

14 

Q But have you seen this document before? 

5:07 :20PM 

15 

A Yes . 

5:07:2 5PM 

16 

Q You have seen this document before today? 

5:07:2 7PM 

17 

A I have seen the data on this document. 

5 : 07 :34PM 

18 

Q And what's your understanding of what that 

5 : 07 :37PM 

19 

data represents? 

5 : 07 :40PM 

20 

A It's the result of an advanced query on 

5 : 07 :42PM 

21 

the search interface for the Internet Archive with 

5 : 07 :45PM 

22 

three pieces of data returned, the number of 

5 : 07 :48PM 

23 

downloads, the identifier and the title of -- 

5:07: 50PM 

24 

THE REPORTER: I'm sorry. The three 

5:07: 50PM 

25 

pieces of data returned... 

5:07: 50PM 
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1 


THE WITNESS: Which include the downloads. 

256 

5:07: 55PM 

2 

the identifier and the title. 


5:07: 55PM 

3 


THE REPORTER: Thank you. 


5:07:5 8PM 

4 

BY MR. 

REHN : 


5:07:5 9PM 

5 

Q 

Did you run that query? 


5 : 08 :02PM 

6 

A 

Yes . 


5 : 08 :03PM 

7 

Q 

To produce this data? 


5 : 08 :04PM 

8 

A 

Yes . 


5 : 08 :06PM 

9 

Q 

Do you remember when you ran that 

query? 

5 : 08 :06PM 

10 

A 

No . 


5 : 08 :09PM 

11 

Q 

Could you give me a — was it six 

months 

5 : 08 :10PM 

12 

ago, a 

year ago? Do you have any rough ballpark 

5 : 08 :14PM 

13 

recollection ? 


5 : 08 :18PM 

14 

A 

January 2014 is my rough recollection. 

5:08 :20PM 

15 

Q 

So a little over a year ago? 


5 : 08 :24PM 

16 

A 

Correct . 


5:08 :26PM 

17 

Q 

And your understanding is that as 

of that 

5:08 :27PM 

18 

date, this represents the number of times each of 

5:08 :29PM 

19 

these standards have been downloaded on the 

Internet 

5 : 08 :32PM 

20 

Archive 

website? 


5 : 08 :34PM 

21 


MR. BRIDGES: Objection, may call 


5 : 08 :39PM 

22 

speculation, assumes facts not in evidence 

, lacks 

5 : 08 :41PM 

23 

foundation . 


5 : 08 :42PM 

24 


THE WITNESS: Download is a very 

imprecise 

5 : 08 :43PM 

25 

term . 

It's -- it's what the Internet Archive says 

5:08: 45PM 
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1 

how it was typed in -- 

268 

5 : 22 :52PM 

2 

THE REPORTER: -- in the transcription. 

5 : 22 :52PM 

3 

MR. REHN : I'll just repeat the question. 

5 : 22 :58PM 

4 

BY MR. REHN: 

5 : 22 :59PM 

5 

Q Between -- on Rows 2 through 24 in the 

5 : 22 :59PM 

6 

identifier column, each identifier begins 

5 : 23 :01PM 

7 

gov.law.nfpa and is followed by the number of the 

5 : 23 :04PM 

8 

standard; is that correct? 

5 : 23 :12PM 

9 

MR. BRIDGES: You're talking about the 

5 : 23 :13PM 

10 

document? I'll -- I'll object to the extent that 

5 : 23 :15PM 

11 

you're asking a question beyond what is stated on 

5:23:16PM 

12 

this document. 

5 : 23 :20PM 

13 

THE WITNESS: It is Rows 2 through 25, not 

5 : 23 :23PM 

14 

Rows 2 through 24, and some of the identifiers have 

5 : 23 :2 6PM 

15 

a number and some say NEC. 

5 : 23 :32PM 

16 

BY MR. REHN: 

5 : 23 :36PM 

17 

Q Right. So, for example, in Row 12 it 

5 : 23 :37PM 

18 

says, gov . law . nf pa . NEC . 2 01 1 . 

5 : 23 :40PM 

19 

A That is, in fact, what it says. 

5 : 23 :47PM 

20 

Q And then on Row 26, what does the 

5 : 23 :50PM 

21 

identifier say there? 

5 : 23 :52PM 

22 

MR. BRIDGES: By the way, objection, lack 

5 : 23 :59PM 

23 

of foundation, assumes facts not in evidence, vague 

5 : 24 :00PM 

24 

and ambiguous. 

5 : 24 :02PM 

25 

THE WITNESS: It says, NEPA . NEC . 2 0 1 4 . 

5 : 24 :04PM 
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1 

BY MR. REHN: 

269 

5 : 24 :09PM 

2 

Q And is it your understanding that is the 

5 : 24 :10PM 

3 

identifier you used when you uploaded that 

5 : 24 :10PM 

4 

particular document to the Internet Archive website? 

5 : 24 :13PM 

5 

MR. BRIDGES: Objection, lacks foundation. 

5:24:1 6PM 

6 

assumes facts not in evidence and argumentative. 

5 : 24 :17PM 

7 

vague and ambiguous. 

5:24 :21PM 

8 

THE WITNESS: It apparently is. 

5 : 24 :30PM 

9 

BY MR. REHN: 

5 : 24 :32PM 

10 

Q I'd invite you just to scroll through this 

5 : 24 :32PM 

11 

document. Are there any other standards listed in 

5 : 24 :36PM 

12 

this document that do not begin gov. law? 

5 : 24 :38PM 

13 

MR. BRIDGES: I'm sorry. Can you -- can I 

5 : 25 :02PM 

14 

have the court reporter repeat the question? 

5 : 25 :02PM 

15 

(The reporter read the record 

5 : 25 :02PM 

16 

as requested. ) 

9:21 :04AM 

17 

MR. BRIDGES: Objection, misleading, lacks 

5 : 25 :03PM 

18 

foundation, mischaracterizes testimony, I think. 

5:25: 05PM 

19 

And if it presumes to be based on earlier 

5 : 25 :09PM 

20 

testimony, argumentative and vague and ambiguous. 

5 : 25 :14PM 

21 

THE WITNESS: All of the identifiers in 

5:25:1 9PM 

22 

Column A, with the exception of Row 26, begin with 

5 : 25 :21PM 

23 

gov . law . 

5:25:2 5PM 

24 

BY MR. REHN: 

5:25:29PM 

25 

Q So do you know why you picked a different 

5:25:29PM 
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1 


(Recess taken . ) 


271 

10:27: 40AM 

2 


THE VIDEOGRAPHER: We're back on the 

5:40:1 9PM 

3 

record . 

The time is 

5:41 p.m. This marks 

the 

5 : 40 :23PM 

4 

beginning of Disc No. 

4 in the deposition of Carl 

5 : 40 :27PM 

5 

Malamud . 




5 : 40 :30PM 

6 

BY MR. REHN: 



5 : 40 :31PM 

7 

Q 

Could I just 

ask you to clarify again what 

5 : 40 :31PM 

8 

your understanding of 

the word "access" is - 

- is, as 

5 : 40 :34PM 

9 

we've been discussing 

it? 


5 : 40 :38PM 

10 


MR. BRIDGES: 

Objection to the extent it's 

5 : 40 :41PM 

11 

not in the context of 

a particular question 

, vague 

5 : 40 :42PM 

12 

and ambiguous, lacks 

foundation . 


5:40:4 6PM 

13 


THE WITNESS: 

I can tell you what 

access 

5 : 40 :48PM 

14 

means in 

the context 

of the web server that 

I 

5 : 40 :50PM 

15 

operate . 




5 : 40 :52PM 

16 

BY MR. REHN: 



5 : 40 :53PM 

17 

Q 

Sure . 



5:40: 53PM 

18 

A 

Access is an 

HTTP GET request from 

a 

5:40: 55PM 

19 

client, G 

-E-T, which returns data successfully that 

5:41 :01PM 

20 

the client had asked for. 


5 : 41 :08PM 

21 

Q 

So it means 

that -- when you say " 

client, " 

5 : 41 :11PM 

22 

you mean 

somebody who 

is using your website. 


5:41 :14PM 

23 

somebody 

who is on the 

Internet and goes to 

your 

5:41:1 6PM 

24 

website? 

Is that what 

you mean by the word 

"client" 

5 : 41 :19PM 

25 

in that - 

— 



5:41 :23PM 
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1 

MR. BRIDGES: Objection, lacks foundation. 

272 

5:41 :24PM 

2 

THE WITNESS: I mean another computer on 

5:41:2 6PM 

3 

the Internet that contacts the HTTP server on my 

5:41 :27PM 

4 

computer . 

5:41 :31PM 

5 

BY MR. REHN: 

5:41 :32PM 

6 

Q So when that other computer receives 

5:41 :32PM 

7 

information from your server that they've requested. 

5 : 41 :35PM 

8 

that's an access? 

5 : 41 :38PM 

9 

A The way I count accesses is I look for a 

5:41 :42PM 

10 

status code 200, which is a complete transfer of the 

5:41:4 6PM 

11 

requested file, or a series of access codes 206, 

5:41 :51PM 

12 

which are partial transfers as used on, for example. 

5 : 41 :57PM 

13 

a mobile phone that gets a piece of a document, then 

5 : 42 :01PM 

14 

another piece, then another piece. 

5 : 42 :05PM 

15 

Q And when you have the series of transfers. 

5 : 42 :08PM 

16 

you only count it as an access if they sum to the 

5 : 42 :10PM 

17 

entire document? 

5 : 42 :14PM 

18 

A No . 

5 : 42 :15PM 

19 

MR. BRIDGES: Objection, mischaracterizes 

5 : 42 :17PM 

20 

his testimony. 

5:42:1 9PM 

21 

THE WITNESS: The way I count it is very 

5 : 42 :20PM 

22 

specific. It is the number of 200 or 206 status 

5 : 42 :27PM 

23 

codes by a unique IP address to a unique document 

5 : 42 :31PM 

24 

within a given hour. 

5 : 42 :35PM 

25 

BY MR. REHN: 

5 : 42 :45PM 
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1 

MR. BRIDGES: 

Objection, lacks foundation. 

274 

5 : 43 :48PM 

2 

vague and ambiguous. 


5:43:4 9PM 

3 

THE WITNESS: 

I know that some people 

5 : 43 :50PM 

4 

count unique accesses 

over a 24-hour period, not a 

5 : 43 :51PM 

5 

one-hour period, so I 

think I'm actually being more 

5:43:5 6PM 

6 

conservative . 


5 : 43 :58PM 

7 

BY MR. REHN: 


5 : 44 :00PM 

8 

Q And do you - 

- is it your understanding 

5 : 44 :00PM 

9 

that the Internet Archive's method for counting 

5 : 44 :01PM 

10 

accesses is similar to 

what you've described? 

5 : 44 :05PM 

11 

MR. BRIDGES: 

Objection, competence, lacks 

5 : 44 :09PM 

12 

foundation, may call 

for speculation, vague and 

5 : 44 :09PM 

13 

ambiguous . 


5 : 44 :09PM 

14 

THE WITNESS: 

My understanding is that 

5 : 44 :13PM 

15 

they count over a 24- 

hour period. 

5 : 44 :14PM 

16 

BY MR. REHN: 


5:44:1 6PM 

17 

Q I'm going to 

hand you what we're marking 

5:44:1 6PM 

18 

as Exhibit No. 52. 


5:44:2 9PM 

19 

(Exhibit 52 marked for identification.) 

5 : 44 :59PM 

20 

BY MR. REHN: 


5 : 44 :59PM 

21 

Q Do you recognize this document? 

5 : 44 :59PM 

22 

A I certainly 

did not produce it. 

5 : 45 :00PM 

23 

Q Do you recognize what it is? 

5 : 45 :03PM 

24 

MR. BRIDGES: 

Objection, lacks foundation. 

5:45: 05PM 

25 

vague and ambiguous. 


5:45: 05PM 
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1 

THE WITNESS: It's possible it's a screen 

275 

5:45: 07PM 

2 

dump from the Internet Archive. 

5 : 45 :10PM 

3 

BY MR. REHN: 

5 : 45 :13PM 

4 

Q What do you mean by "screen dump"? 

5 : 45 :13PM 

5 

A It looks like somebody accessed a -- a URL 

5 : 45 :18PM 

6 

and hit the print command in this case. 

5 : 45 :22PM 

7 

Q So does -- does this appear to be the URL 

5:45:2 5PM 

8 

where the 2011 National Electrical Code is on the 

5:45:2 8PM 

9 

Internet Archive? 

5:45: 32PM 

10 

A Yes . 

5:45:3 6PM 

11 

Q And I can represent to you -- 

5:45: 37PM 

12 

MR. BRIDGES: I'm sorry. I need more time 

5 : 45 :39PM 

13 

to object. I am going to object on the basis of 

5 : 45 :39PM 

14 

vague and ambiguous. 

5 : 45 :41PM 

15 

BY MR. REHN: 

5:45:4 5PM 

16 

Q Well, I can represent to you that you got 

5:45:4 6PM 

17 

it right. This is the Internet Archive page where 

5:45:4 7PM 

18 

the 2011 National Electrical Code is available. It 

5:45:5 1PM 

19 

was accessed yesterday at 11:35 a.m. And there's a 

5:45: 54PM 

20 

box kind of in the center of the page, and in that 

5 :46:03PM 

21 

box we can see a -- a graphic that says, "notice of 

5:46: 07PM 

22 

incorporation." Do you see that? 

5 : 46:10PM 

23 

A Yes, I do . 

5 : 46:13PM 

24 

Q And do you recognize what that is? 

5 : 46:14PM 

25 

A It looks like my standard cover page for 

5:46:1 9PM 
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1 

THE WITNESS: 

They can access this 

277 

5:47:2 9PM 

2 

document in a variety 

of formats. 

5 : 47 :30PM 

3 

BY MR. REHN: 


5 : 47 :33PM 

4 

Q And by "access, " that would encompass the 

5 : 47 :33PM 

5 

possibility of downloading a copy of the standard to 

5 : 47 :36PM 

6 

their own computer? 


5 : 47 :40PM 

7 

MR. BRIDGES: 

Objection, argumentative. 

5 : 47 :41PM 

8 

lacks foundation, assumes facts not in evidence. 

5 : 47 :42PM 

9 

vague and ambiguous. 


5 : 47 :44PM 

10 

THE WITNESS: 

"Download" is simply not a 

5:47:4 6PM 

11 

term that -- it's just 

not a very precise term. 

5:47:4 9PM 

12 

"Access" is the term that I understand and it's 

5 : 47 :52PM 

13 

when a computer on the 

Internet accesses an HTTP 

5:47: 54PM 

14 

server on the Internet 

• 

5:47: 57PM 

15 

BY MR. REHN: 


5:47 : 5 9PM 

16 

Q Okay. Is it 

your understanding that a 

5:47 : 5 9PM 

17 

user of a computer on the Internet can go to this 

5:48 :02PM 

18 

web page and obtain a PDE version of this document. 

5:48: 05PM 

19 

save it to their desktop, from which they can then 

5:48 :10PM 

20 

use it as they see fit. 

without even being connected 

5:48:1 6PM 

21 

to the Internet in the 

future ? 

5: 48 :21PM 

22 

MR. BRIDGES: 

Lacks foundation, assumes 

5:48 :23PM 

23 

facts not in evidence. 

vague and ambiguous. 

5:48 :24PM 

24 

hypothetical . 


5:48 :25PM 

25 

THE WITNESS: 

Are -- are you asking 

5 : 48 :30PM 
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1 

whether that capability is possible? 

278 

5 : 48 :31PM 

2 

BY MR. REHN: 

5:48 :34PM 

3 

Q Yes, using these links here. 

5:48 :34PM 

4 

MR. BRIDGES: Objection, may call for 

5 : 48 :38PM 

5 

speculation, may lack knowledge. 

5 : 48 :39PM 

6 

THE WITNESS: It's theoretically possible. 

5:48 :42PM 

7 

yes . 

5:48 :44PM 

8 

BY MR. REHN: 

5:48:4 5PM 

9 

Q So -- so -- and that same user, having 

5:48:4 5PM 

10 

that -- a copy of that document saved on their 

5:48 :47PM 

11 

desktop, could, say, print a copy of that document 

5 : 48 :50PM 

12 

if they have a printer attached to their computer? 

5:48 :54PM 

13 

MR. BRIDGES: Objection, hypothetical. 

5:48:5 9PM 

14 

lacks foundation, assumes facts not in evidence. 

5 : 48 :59PM 

15 

vague and ambiguous. 

5 : 49:00PM 

16 

THE WITNESS: On -- on some computers. 

5 : 49:04PM 

17 

yes . 

5 : 49:04PM 

18 

BY MR. REHN: 

5:49:0 6PM 

19 

Q And on those computers from which people 

5:49:0 6PM 

20 

can print PDEs that are saved to their desktop, they 

5 : 49 :09PM 

21 

can print as many copies as they like? 

5 : 49:13PM 

22 

MR. BRIDGES: Objection, hypothetical. 

5:49:1 6PM 

23 

lacks foundation, vague and ambiguous. 

5:49:1 6PM 

24 

argumentative . 

5:49:1 9PM 

25 

THE WITNESS: It's — it's very 

5 : 49:22PM 
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1 

hypothetical. It's if -- if you have a printer 

on 

279 

5 : 49:22PM 

2 

your computer, you can print a piece of paper. 


5 : 49:24PM 

3 

BY MR. REHN: 


5 : 49:27PM 

4 

Q And if you have a file that you've 


5 : 49:2 8PM 

5 

accessed and saved to your desktop from the Internet 

5:49 :30PM 

6 

but is now saved on your computer, you can print 


5 : 49:34PM 

7 

multiple copies of that file? 


5 : 49:37PM 

8 

MR. BRIDGES: Objection, assumes many 


5 : 49:40PM 

9 

facts not in evidence, lacks foundation. 


5 : 49:41PM 

10 

hypothetical, vague and ambiguous. 


5 : 49:44PM 

11 

THE WITNESS: I believe you accessed a 

URL 

5 : 49:47PM 

12 

on the Internet and printed a file, so I would 

say 

5 : 49:51PM 

13 

yes, you certainly were capable of doing that. 


5 : 49:54PM 

14 

MR. BRIDGES: Let the record reflect that 

5:49: 57PM 

15 

the client was holding Exhibit 52 up in the air 

in 

5:49: 57PM 

16 

context with that response. 


5:50: 04PM 

17 

BY MR. REHN: 


5 : 50 :10PM 

18 

Q If we could go and look at the information 

5 : 50 :10PM 

19 

underneath that box in the center, is that 


5 : 50 :13PM 

20 

information that you entered when you uploaded this 

5 : 50 :18PM 

21 

document to the Internet Archive website? For 


5 : 50 :22PM 

22 

example, where it says "description" and then it 


5:50:2 6PM 

23 

says "legally binding document," would that be 


5:50:28PM 

24 

information you entered? 


5 : 50 :30PM 

25 

MR. BRIDGES: Objection, vague and 


5 : 50 :32PM 
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1 

ambiguous. Are you asking specifically about the 

280 

5 : 50 :33PM 

2 

description? 

5:50: 37PM 

3 

MR. REHN : We'll start with the 

5 : 50 :38PM 

4 

description . 

5:50:4 0PM 

5 

THE WITNESS: Yes. 

5 : 50 :42PM 

6 

BY MR. REHN: 

5 : 50 :43PM 

7 

Q And we'll just go through it. Where it 

5:50:49PM 

8 

says author. National Eire Protection Association, 

5:50: 52PM 

9 

did you enter that information? 

5:50:5 6PM 

10 

A Yes . 

5:50:5 9PM 

11 

Q When you -- I believe it -- was it the APC 

5 : 51 :01PM 

12 

call? What was it? 

5 : 51 :06PM 

13 

A API, application programming interface. 

5 : 51 :07PM 

14 

Q API call. So when you use the API, does 

5 : 51 :11PM 

15 

it give you an option to enter an author? Is that 

5 : 51 :14PM 

16 

one of the options that are identified there? 

5:51:1 6PM 

17 

A You can specify any piece of metadata and 

5: 51 :21PM 

18 

a value associated with that metadata. 

5:51:2 5PM 

19 

Q And you identified National Eire 

5:51:2 9PM 

20 

Protection Association as the author of this 

5 : 51 :31PM 

21 

document ? 

5 : 51 :33PM 

22 

A I did. 

5:51: 35PM 

23 

Q So -- and that was consistent with your 

5 : 51 :37PM 

24 

understanding that the NEPA is the author of the 

5 : 51 :39PM 

25 

2011 NEC? 

5 : 51 :41PM 
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1 

MR. BRIDGES: Objection, calls for a legal 

281 

5 : 51 :44PM 

2 

conclusion, lacks -- calls for a legal opinion. 

5:51:4 5PM 

3 

assumes facts not in evidence, lacks foundation. 

5 : 51 :48PM 

4 

vague and ambiguous. 

5:51: 50PM 

5 

THE WITNESS: I don't know the precise 

5:51: 54PM 

6 

meaning of the term "author." They were certainly 

5:51:5 6PM 

7 

the source of this document. 

5:51:5 9PM 

8 

BY MR. REHN: 

5 : 52 :04PM 

9 

Q But you identified them as the author 

5 : 52 :04PM 

10 

here . 

5:52:0 6PM 

11 

MR. BRIDGES: Objection, asked and 

5 : 52 :07PM 

12 

answered . 

5 : 52 :08PM 

13 

THE WITNESS: Just as you discussed 

5 : 52 :10PM 

14 

"downloads" as a term. Yes, I -- I use the word 

5 : 52 :12PM 

15 

"author . " 

5:52:16PM 

16 

BY MR. REHN: 

5:52:1 6PM 

17 

Q So it was your understanding when you 

5 : 52 :17PM 

18 

uploaded this document that the NEPA was the author 

5 : 52 :18PM 

19 

of this document? 

5: 52 :21PM 

20 

MR. BRIDGES: Objection, asked and 

5 : 52 :22PM 

21 

answered and calls for a legal conclusion, lacks 

5 : 52 :23PM 

22 

foundation, assumes facts not in evidence, vague 

5 : 52 :27PM 

23 

and ambiguous. 

5:52:2 9PM 

24 

THE WITNESS: I put the word "author," a 

5 : 52 :30PM 

25 

colon and National Eire Protection Association. As 

5 : 52 :32PM 
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to the technical meaning of the term "author, " 

282 

5:52:3 6PM 

2 

that's -- you folks are lawyers. 

5 : 52 :39PM 

3 

BY MR. REHN: 

5 : 52 :41PM 

4 

Q Sure. But just in the way you understand 

5 : 52 :41PM 

5 

the term, that's what -- you understood that NFPA 

5 : 52 :43PM 

6 

was the author? 

5 : 52 :44PM 

7 

MR. BRIDGES: Objection, misstates 

5:52:4 5PM 

8 

testimony, calls for a legal conclusion, lacks 

5:52:4 7PM 

9 

foundation, vague and ambiguous. 

5:52: 50PM 

10 

THE WITNESS: I put the word "author," 

5:52:5 1PM 

11 

colon and National Eire Protection Association. 

5:52: 53PM 

12 

BY MR. REHN: 

5 : 53 :09PM 

13 

Q And if we could turn to the next page. 

5:53:0 9PM 

14 

you'll see a section titled, "Selected Metadata." 

5 : 53 :11PM 

15 

A Yes, I see that. 

5 : 53 :24PM 

16 

Q And do you see a -- a line that says. 

5 : 53 :24PM 

17 

"credits " ? 

5:53:2 6PM 

18 

A I do . 

5 : 53 :30PM 

19 

Q And what does that say? 

5 : 53 :32PM 

20 

A It was uploaded by Publ ic . Resource . Org . 

5:53: 33PM 

21 

Q And do you always put that credits line in 

5:53:38PM 

22 

documents that you upload to the Internet Archive? 

5 : 53 :41PM 

23 

MR. BRIDGES: Objection, argumentative. 

5 : 53 :44PM 

24 

THE WITNESS: I don't know if I always do. 

5:53:4 6PM 

25 

BY MR. REHN: 

5:53:4 7PM 
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288 

1 

creator of this object 

was not asserting any 

5:58:5 9PM 

2 

rights 

• 


5:59: 03PM 

3 

BY MR. 

REHN : 


5:59: 04PM 

4 

Q 

What do you mean by "creator of this 

5:59: 04PM 

5 

object " 

7 


5:59:0 6PM 

6 

A 

The person who exercised the API call that 

5:59:0 6PM 

7 

resulted in the creation of this identifier; me in 

5:59:0 9PM 

8 

this case. 


5:59:1 6PM 

9 

Q 

I ' m going to 

mark Exhibit 53. 

5:59:4 7PM 

10 

(Exhibit 53 marked for identification.) 

11 :31:26AM 

11 

BY MR. 

REHN : 


11 :31:26AM 

12 

Q 

Do you recognize this document? 


13 

A 

It appears to 

be an Internet Archive 

6:00:23PM 

14 

screen 

dump like your previous exhibit. 

6 : 00 :27PM 

15 

Q 

And this one 

is for the 2014 National 

6:00:30PM 

16 

Electrical Code; is that right? 

6:00:36PM 

17 

A 

That is what 

it appears to be, yes. 

6:00:39PM 

18 

Q 

Now, this is 

-- looks pretty similar to 

6: 00 :41PM 

19 

Exhibit 

52 . Would you 

agree with that? 

6 : 00 :45PM 

20 


MR. BRIDGES: 

Objection, lacks foundation. 

6: 00 :48PM 

21 

vague 

and ambiguous. 


6:00:4 9PM 

22 


THE WITNESS: 

There are some similarities. 

6:00: 55PM 

23 

BY MR. 

REHN : 


6:00: 57PM 

24 

Q 

Like there ' s 

the box in the middle and 

6:00 :58PM 

25 

then there's options for how to view the book on the 

6:01 :00PM 
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1 

left? 


289 

6:01 :03PM 

2 

A 

Yes . 

6 : 01 :04PM 

3 

Q 

And then there's some information below 

6:01 :05PM 

4 

the box 

in the middle such as author, subject and so 

6 : 01 :08PM 

5 

forth? 


6 : 01 :14PM 

6 


MR. BRIDGES: Objection, lacks foundation. 

6 : 01 :14PM 

7 

vague 

and ambiguous. 

6:01:1 6PM 

8 


THE WITNESS: Yes. 

6 : 01 :22PM 

9 

BY MR. 

REHN : 

6 : 01 :24PM 

10 

Q 

And you put that information in this -- in 

6: 01 :26PM 

11 

this as 

well when you used the API interface to 

6: 01 :28PM 

12 

upload 

this document? 

6:01 :37PM 

13 


MR. BRIDGES: Objection, vague and 

6:01 :38PM 

14 

ambiguous . 

6:01 :39PM 

15 


THE WITNESS: Yes. 

6 : 01 :40PM 

16 

BY MR. 

REHN : 

6 : 01 :42PM 

17 

Q 

So again, you have -- you -- you chose to 

6 : 01 :43PM 

18 

identify the author as National Fire Protection 

6 : 01 :44PM 

19 

Association? 

6 : 01 :47PM 

20 


MR. BRIDGES: Objection. To the extent 

6:01 :51PM 

21 

you ' re 

asking him a question with significance of 

6 : 01 :52PM 

22 

legal 

terms. I'll object on the ground that it 

6:01 :55PM 

23 

calls 

for a legal opinion. 

6 : 01 :57PM 

24 


THE WITNESS: Once again, I put the 

6:02 :00PM 

25 

identifier author, colon, and National Fire 

6 : 02 :01PM 


(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2015 





Case l:13-cv-01215-TSC 


5 Page 81 of 259 


30(b)(6) Public. Resource.Org 02-26-2015 


1 

Protection Association in -- in the HTML. 

290 

6:02 :03PM 

2 

BY MR. REHN: 

6 : 02 :07PM 

3 

Q And was -- and that was your understanding 

6 : 02 :07PM 

4 

at the time you uploaded this document, that the 

6: 02 :09PM 

5 

National Fire Protection Association was the author 

6: 02 :11PM 

6 

as you would use that word? 

6 : 02 :14PM 

7 

MR. BRIDGES: Objection, vague and 

6 : 02 :17PM 

8 

ambiguous, calls -- may call for a legal 

6:02 :18PM 

9 

conclusion, lacks foundation, assumes facts not in 

6:02:1 9PM 

10 

evidence . 

6 : 02 :22PM 

11 

THE WITNESS: Again, I use the label 

6 : 02 :24PM 

12 

author and a colon and National Fire Protection 

6:02:2 6PM 

13 

Association . 

6: 02 :28PM 

14 

BY MR. REHN: 

6:02 :31PM 

15 

Q And you -- you chose the word "author"? 

6 : 02 :32PM 

16 

A Yes . 

6 : 02 :34PM 

17 

Q And then under subject, there's a few 

6 : 02 :34PM 

18 

things listed, and the first one -- what is the 

6:02 :38PM 

19 

first one there? 

6: 02 :41PM 

20 

MR. BRIDGES: Objection, vague and 

6 : 02 :43PM 

21 

ambiguous . 

6 : 02 :44PM 

22 

THE WITNESS: Subject, colon, required in 

6:02:4 6PM 

23 

all 50 states. Public Safety Code, legally binding 

6: 02 :48PM 

24 

document . 

6 : 02 :52PM 

25 

BY MR. REHN: 

6 : 02 :52PM 
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1 

MR. BRIDGES: And you need to review the 

305 

6 : 20 :14PM 

2 

document if you're going to answer that question. 

6:20:1 6PM 

3 

And I'll object on the -- to the question 

6 : 20 :23PM 

4 

as vague and ambiguous. 

6:20:2 6PM 

5 

Read the whole document, please. 

6 : 20 :41PM 

6 

THE WITNESS: The statements by Man 1 do. 

6:21:1 6PM 

7 

in fact, represent my views. 

6:21 :17PM 

8 

BY MR. REHN: 

6:21 :20PM 

9 

Q And did you make the decision that this 

6:21 :21PM 

10 

video should be posted on Public Resource's website? 

6 : 21 :22PM 

11 

A Yes . 

6:21:2 6PM 

12 

Q And do the statements by you in this 

6:21:2 6PM 

13 

document represent the views of Public Resource? 

6:21 :28PM 

14 

A Yes . 

6:21 :33PM 

15 

Q So let's take a look at the page 

6:21 :33PM 

16 

Bates-stamped 167544. And it's your view that the 

6:21 :42PM 

17 

National Eire Protection Association does amazing 

6:21 :52PM 

18 

work and saves lives? 

6:21 :57PM 

19 

A Yes, I said that. 

6:21 :58PM 

20 

Q And it's your view that the National Fire 

6:21 :59PM 

21 

Protection Association protects the lives of 

6 : 22 :01PM 

22 

volunteer firefighters? 

6 : 22 :04PM 

23 

MR. BRIDGES: Objection. That misstates 

6 : 22 :13PM 

24 

the document . 

6 : 22 :14PM 

25 

THE WITNESS: No, that's not what I say on 

6 : 22 :15PM 
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1 

this page. 

306 

6 : 22 :17PM 

2 

BY MR. REHN: 

6 : 22 :17PM 

3 

Q It's your view that the National Fire 

6:22 :18PM 

4 

Protection Association's standards for fire 

6 : 22 :20PM 

5 

sprinklers, standards for fire hydrants, standards 

6 : 22 :22PM 

6 

for foam, standards for life safety protect lives of 

6 : 22 :27PM 

7 

our volunteer firefighters. 

6:22 :28PM 

8 

A Oh. Yes. 

6 : 22 :31PM 

9 

Q And do you also -- would you also take the 

6 : 22 :32PM 

10 

view that National Fire Protection itself protects 

6 : 22 :33PM 

11 

the lives of volunteer firefighers through its 

6 : 22 :35PM 

12 

activities ? 

6:22 :39PM 

13 

MR. BRIDGES: Objection, argumentative. 

6 : 22 :40PM 

14 

lacks foundation, vague and ambiguous. 

6:22 :41PM 

15 

THE WITNESS: I can't speak to that. I — 

6 : 22 :43PM 

16 

the standards certainly do. 

6 : 22 :44PM 

17 

BY MR. REHN: 

6 : 22 :47PM 

18 

Q And is it your view that the standards 

6 : 22 :47PM 

19 

protect the lives of children? 

6:22:4 9PM 

20 

A Yes . 

6 : 22 :51PM 

21 

Q And it's your view that it's important 

6 : 22 :52PM 

22 

that organizations like the National Fire Protection 

6 : 22 :53PM 

23 

Association continue to survive? 

6:22: 55PM 

24 

A Absolutely. 

6:22 :59PM 

25 

Q And would you extend that to other 

6:22:5 9PM 
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standards development organizations as well, that 

307 

6 : 23 :02PM 

2 

it's important they continue to survive? 

6 : 23 :04PM 

3 

MR. BRIDGES: Objection, lacks foundation. 

6:23:07PM 

4 

THE WITNESS: Do you have a specific 

6:23:08PM 

5 

standards organization in mind? 

6:23:09PM 

6 

BY MR. REHN: 

6:23 :11PM 

7 

Q How about ASTM. 

6 : 23 :12PM 

8 

A I'm a big fan of ASTM. 

6 : 23 :14PM 

9 

Q So it ' s important they continue to 

6 : 23 :17PM 

10 

survive ? 

6:23 :18PM 

11 

MR. BRIDGES: Objection, argumentative. 

6:23:1 9PM 

12 

THE WITNESS: I think the standards that 

6:23 :21PM 

13 

are -- the subject area of the standards that ASTM 

6 : 23 :22PM 

14 

works in is very important and we need to continue 

6 : 23 :27PM 

15 

to have standards in that area. 

6:23:30PM 

16 

BY MR. REHN: 

6 : 23 :32PM 

17 

Q And continue to have organizations that 

6 : 23 :32PM 

18 

develop standards and keep them up-to-date? 

6:23:34PM 

19 

MR. BRIDGES: Objection, argumentative. 

6:23:36PM 

20 

lacks foundation. 

6:23:37PM 

21 

THE WITNESS: Yes, I believe standards are 

6 : 23 :41PM 

22 

important . 

6:23:43PM 

23 

BY MR. REHN: 

6 : 23 :43PM 

24 

Q And would you say the same about the 

6 : 23 :43PM 

25 

standards of ASHRAE? 

6 : 23 :45PM 
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1 

MR. BRIDGES: Objection, lacks foundation. 

308 

6:23:47PM 

2 

vague and ambiguous . 

6 :23:48PM 

3 

THE WITNESS: I think ASHRAE Standard 90.1 

6:23:51PM 

4 

is an important standard. 

6:23:53PM 

5 

BY MR. REHN: 

6:23:59PM 

6 

Q Is it your view that standards development 

6:24:01PM 

7 

organizations need funding to do the work that they 

6:24:04PM 

8 

do, including standards development? 

6:24:07PM 

9 

MR. BRIDGES: Objection, may call for a 

6:24: 09PM 

10 

lay opinion, vague and ambiguous, and — 

6:24:11PM 

11 

THE WITNESS: I think — 

6:24 : 19PM 

12 

MR. BRIDGES: -- and to the extent it 

6:24 : 19PM 

13 

calls for a legal opinion, I would object on that 

6:24:21PM 

14 

basis . 

6:24 :25PM 

15 

THE WITNESS: I would want to analyze the 

6:24 :25PM 

16 

specific standards body and their funding sources 

6:24 :26PM 

17 

and the work that they do. 

6:24 :28PM 

18 

BY MR. REHN: 

6:24:31PM 

19 

Q Can you read the first sentence of that 

6:24: 33PM 

20 

paragraph that begins with, Man 1 804, the sentence 

6:24:34PM 

21 

following Man 1 804? 

6:24:38PM 

22 

A "Our goal is here to publish a law to 

6:24 :40PM 

23 

establish the principle that the law become 

6:24 :43PM 

24 

available, but then government should take this over 

6:24 :4 6PM 

25 

and figure out a way to make the law available and 

6:24 :4 9PM 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SOCIETY FOR TESTING 
AND MATERIALS dba ASTM 
INTERNATIONAL, 

NATIONAL FIRE PROTECTION 
ASSOCIATION, INC., and 
AMERICAN SOCIETY OF HEATING, 
REFRIGERATING AND AIR 
CONDITIONING ENGINEERS, 

Plaintiffs/ 

Counter-Defendants, 


PUBLIC . RESOURCE . ORG, 

Defendant / 
Counter-Plaintiff. 


No. 1 : 13-CV-01215-EGS 


Coos Bay, Oregon 
Thursday, November 13, 2014 


39(b) (6) DEPOSITION OF 


REBECCA MALAMUD, 
PUBLIC . RESOURCE . ORG, 


taken pursuant to notice, by counsel for Plaintiffs/ 
Counter-Defendants at Red Lion Inn, 1313 North 
Bayshore Drive, Coos Bay, Oregon, before Jan R. 
Duiven, CSR, FCRR, CCP, Certified Shorthand Reporter 
in and for the State of Oregon, beginning at 9:00 
a.m., when were present on behalf of the respective 
parties : 
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1 


MR. STOLTZ : Objection to form. 

42 

09:48:11 

2 

"Core group . " 

09:48:14 

3 

BY MR. FEE 

; 

09:48:15 

4 

Q. 

Have you ever used the phrase "core 

09:48:15 

5 

group" in 

connection with Rural Design Collective 

09:48:17 

6 

before ? 


09:48:20 

7 

A. 

This year. 

09:48:20 

8 

Q. 

Have you used the phrase "core group"? 

09:48:20 

9 

A. 

Yes . 

09:48:23 

10 

Q. 

Okay. What does that mean? 

09:48:23 

11 

A. 

It just -- most of the people working 

09:48:27 

12 

this summer were that age. 

09:48:37 

13 

Q. 

Okay. You're comfortable using the 

09:48:40 

14 

word "core 

group" in connection with this business 

09:48:42 

15 

of yours? 

Your counsel objected. He didn't think 

09:48:44 

16 

you could 

understand "core group." I just want to 

09:48:47 

17 

make sure 

you understand the phrase. 

09:48:49 

18 

A. 

I'm just using it as a phrase. 

09:48:54 

19 

Q. 

Okay. And just tell me what you meant 

09:48:55 

20 

by "core group." I want to make sure we're all 

09:48:58 

21 

clear here 

What did core group mean? 

09:49:00 

22 

A. 

Most of the mentees this year were in 

09:49:02 

23 

that age group. 

09:49:06 

24 

Q. 

Okay. So the core group as of 2014 at 

09:49:08 

25 

Rural Design Collective was children ages 7 to 14? 

09:49:14 
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43 

1 

A. 

Yes . 

09:49:16 

2 

Q. 

What was the age range of the core 

09:49:17 

3 

group in 

2013? 

09:49:20 

4 

A. 

Well, we -- like 7 to 35. 

09:49:22 

5 

Q. 

Okay. Was there one 35-year-old? 

09:49:39 

6 

A. 

Yes . 

09:49:42 

7 

Q. 

Okay. Who was the next oldest person 

09:49:42 

8 

in 2013? 


09:49:45 

9 

A. 

2013? Probably 14. I don't think I 

09:49:47 

10 

had high 

school in 2013 -- last year, '14. 

09:50:06 

11 

Q. 

Who was the 35-year-old mentee of 

09:50:22 

12 

yours that participated in the Rural Design 

09:50:24 

13 

Collective? 

09:50:26 

14 

A. 

That was Jasper. 

09:50:26 

15 

Q. 

Did persons in the Rural Design 

09:50:31 

16 

Collective program work on any ASTM or NFPA 

09:50:40 

17 

standards ? 

09:50:43 

18 

A. 

Yes . 

09:50:45 

19 

Q. 

Do you know which persons in the 

09:51:04 

20 

program ■ 

worked on the ASTM or NFPA standards? 

09:51:07 

21 

A. 

Jasper and Levi. 

09:51:10 

22 

Q. 

So Levi's also part of the Rural 

09:51:11 

23 

Design Collective? 

09:51:16 

24 

A. 

Yes, but he has graduated. He's -- 

09:51:16 

25 

he's a mentor . 

09:51:21 
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1 

of some 

sort. Correct? 

47 

09:55:52 

2 

A. 

Right . 

09:55:53 

3 

Q. 

Do the participants pay Point B 

09:55:53 

4 

anything 

to be in this program? 

09:56:00 

5 

A. 

No. But I -- we have stipends based 

09:56:01 

6 

on performance. 

09:56:08 

7 

Q. 

Point B pays stipends to the 

09:56:09 

8 

participants? 

09:56:12 

9 

A. 

Awards, scholarship funds. 

09:56:13 

10 

Q. 

Did any participants in the Rural 

09:56:22 

11 

Design Collective earn awards or stipends for 

09:56:24 

12 

their work on NFPA or ASTM standards? 

09:56:26 

13 

A. 

No . 

09:56:28 

14 

Q. 

What is a standard sprint? 

09:56:29 

15 

A. 

We pick an area of public concern that 

09:56:54 

16 

we were 

enthusiastic about and convert the 

09:57:03 

17 

graphics 

for that topic. 

09:57:09 

18 

Q. 

You -- 

09:57:16 

19 

A. 

It was intended to be motivational. 

09:57:17 

20 

It is . 


09:57:22 

21 

Q. 

What graphics are you converting with 

09:57:26 

22 

standard 

sprint ? 

09:57:34 

23 

A. 

At the time it was public safety 

09:57:35 

24 

related 

to theater accessibility. 

09:57:40 

25 

Q. 

Was there only one standard sprint 

09:57:45 
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1 


(Deposition Exhibit No. 18 

87 

11:05:05 

2 


marked for identification.) 

11:05:22 

3 

BY MR. FEE: 


11:05:22 

4 

Q. 

Ms. Malamud, I'm going to hand you 

11:05:24 

5 

Exhibit 18, 

which is a printout of the Rural 

11:05:26 

6 

Design Collective Headquarters Codes of the World 

11:05:28 

7 

Overview and Roadmap. It's six pages. 

11:05:31 

8 

A. 

Okay . 

11:05: 33 

9 

Q. 

Are you familiar with Exhibit 18? 

11:05:38 

10 

A. 

Yes . 

11:05:39 

11 

Q. 

Is this a page from the Rural Design 

11:05:40 

12 

Collective 

website? 

11:05:46 

13 

A. 

Yes . 

11:05:46 

14 

Q. 

Did you author this page? 

11:05:47 

15 

A. 

Yes, I did. 

11:05:49 

16 

Q. 

Is everything that's included in this 

11:05:50 

17 

page accurate to the best of your knowledge? 

11:05: 53 

18 

A. 

Yes . 

11:05:56 

19 

Q. 

I have no other questions about that. 

11:05:56 

20 


MR. STOLTZ : You can put it aside. 

11:06:06 

21 


THE WITNESS: Okay. 

11:06:08 

22 

BY MR. FEE: 


11:06:10 

23 

Q. 

At some point in time do you recall 

11:06:14 

24 

having a series of communications with Carl 

11:06:16 

25 

Malamud regarding whether or not you were 

11:06:20 
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1 


(Deposition Exhibit No. 21 

12:06:52 

2 


marked for identification.) 

12:07:00 

3 

BY MR. FEE: 


12:07:00 

4 

Q. 

Ms. Malamud, I'm going to hand you 

12:07:01 

5 

what ' s been 

marked as Exhibit 21. It appears to 

12:07: 02 

6 

be a series 

of emails. The top one is from 

12:07:06 

7 

Mr. Malamud 

to you, dated January 4th, 2014, at 

12:07:10 

8 

12:01 p . m . 

Bates labeled PRO42289-01. Take your 

12:07:16 

9 

time and look at it, but once you've read it, if 

12:07: 35 

10 

you can identify this as a series of emails 

12 : 07 : 38 

11 

between you 

and Mr. Malamud. 

12:07:40 

12 

A. 

(Pause . ) Okay . 

12 : 07 : 51 

13 

Q. 

First of all, can you recognize -- do 

12:08: 35 

14 

you recognize this as a series of emails between 

12 : 08 : 38 

15 

you and Mr . 

Malamud? 

12:08:40 

16 

A. 

Yes . 

12:08:41 

17 

Q. 

Why don't we start at the beginning of 

12:08:41 

18 

the email chain, which would be on the last page. 

12:08:45 

19 

There ' s an 

email on December 31, 2013, at 

12:08:47 

20 

3:02 p.m. from you. Can you see? It starts off 

12:08:52 

21 

saying, "All art completed, both diagrams and 

12:09:01 

22 

MathML, with the exception of NFPA . NEC . 2 0 1 1 . We 

12 : 09: 03 

23 

have about 

12 more diagrams to complete on that. 

12 : 09: 09 

24 

And we should have that completed by Friday." 

12:09:13 

25 


Do you see that? 

12:09:15 
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1 

(Recess: 2:54 p.m. to 3:02 p.m.) 

186 

15 : 03 : 07 

2 

THE VIDEOGRAPHER: We're going back 

15 : 03 : 07 

3 

on the record. The time is 3:02 p.m. 

15 : 03 : 13 

4 

(Deposition Exhibit No. 27 

15 : 03 : 22 

5 

marked for identification.) 

15 : 03 : 22 

6 

(Mr. Childs not present.) 

15 : 03 : 43 

7 

BY MR. FEE: 

15 : 03 : 43 

8 

Q. I'm going to hand you Exhibit 27, 

15 : 03 : 43 

9 

which is a single-page email from Carl to you. 

15 : 03 : 45 

10 

dated January 16th, 2014, at 3:48 p.m., and Bates 

15:03: 53 

11 

labeled PR042317. Can you identify Exhibit 27 as 

15 : 03 : 59 

12 

an email from Mr. Malamud to you? 

15 : 04 : 17 

13 

A. Yes. 

15:04:19 

14 

Q. And the subject is funding. Correct? 

15 : 04 : 22 

15 

A. Yes. 

15:04:26 

16 

Q. And it says, you're funded at the 

15 : 04 : 27 

17 

5K-per-month level for at least six months from 

15 : 04 : 31 

18 

p.r.o., as long as you can keep pumping out 

15:04: 35 

19 

visible progress on the SVG/MathML front." 

15 : 04 : 38 

20 

A. Yes. 

15:04:46 

21 

Q. And in parentheses, it says, "Plus, of 

15:04:46 

22 

course, your design health, which I need, but what 

15:04:49 

23 

the funders are going to be looking for is walking 

15:04: 53 

24 

through the standards. They're funding my legal 

15 : 04 : 56 

25 

fight so that's the piece they care about." Do 

15 : 04 : 59 
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1 

you see that? 

187 

15 : 05 : 04 

2 

A. 

Yes . 

15 : 05 : 04 

3 


(Mr. Childs present.) 

15 : 05 : 04 

4 

BY MR. FEE: 


15 : 05 : 04 

5 

Q. 

Do you know what funders he ' s 

15 : 05 : 04 

6 

referring to? 

15 : 05 : 13 

7 

A. 

I don't know exactly who they are. 

15 : 05 : 13 

8 

Q. 

Do you have any idea what funders he ' s 

15 : 05 : 15 

9 

referring to? 

15:05:19 

10 

A. 

No . 

15:05:19 

11 

Q. 

Did you ever ask, "Who are these 

15:05:21 

12 

funders ? " 


15:05:25 

13 

A. 

I -- I wait for him to supply the 

15:05:26 

14 

information 

when he wants to. 

15:05: 35 

15 

Q. 

So you never asked him for 

15:05:41 

16 

information? 

15 : 05 : 43 

17 


MR. STOLTZ : Object to the form. It 

15 : 05 : 47 

18 

mischaracteri zes her testimony. 

15 : 05 : 50 

19 

A. 

There is funders. 

15 : 05 : 59 

20 

BY MR. FEE: 


15:06:02 

21 

Q. 

You never asked him who they were? 

15:06:02 

22 

A. 

No . 

15:06:04 

23 


MR. STOLTZ: Objection. Asked and 

15:06:06 

24 

answered . 


15:06:07 

25 

BY MR. FEE: 


15:06:08 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICAN SOCIETY FOR TESTING 
AND MATERIALS d/b/a ASTM 
INTERNATIONAL; 

NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 
AMERICAN SOCIETY OF HEATING, 

REFRIGERATING, AND AIR 
CONDITIONING ENGINEERS, 

Plaintiffs/ 

Counter-Defendants, Case No. 

V. 1 : 13-CV-01215-EGS 

PUBLIC.RESOURCE.ORG, INC., 

Defendant / 

Counter-Plaintiff. 

/ 

VIDEOTAPED DEPOSITION 
DEPONENT: VIKAS BHUTADA 

DATE: Wednesday, November 5, 2014 

TIME: 9:11 a.m. 

LOCATION: 2000 Town Center, Suite 1900 

Southfield, Michigan 

REPORTER: Jeanette M. Fallon, CRR/RMR/CSR-32 67 
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1 

Q. 

Anything else that you're aware of? 

09:33 

24 

2 

A. 

No . 

09:33 


3 

Q. 

What is content conversion? 

09:33 


4 

A. 

Basically converting a document or -- yeah, convertingO 9 : 33 


5 


any content or any document from one format to another09:33 


6 


format and making it available in an electronic -- in09:33 


7 


an electronic way. 

09:33 


8 

Q. 

Do you know what format Public Resource would provide09:33 


9 


to HTC Global for the work that HTC Global did for 

09:34 


10 


Public Resource? 

09:34 


11 

A. 

Yeah, usually PDF -- digital PDF format or image 

09:34 


12 


format . 

09:34 


13 

Q. 

By image format is that the TIF image or something 

09:34 


14 


else? 

09:34 


15 

A. 

Yeah, something other, TIF or JPEG, some image format 

.09:34 


16 

Q. 

What is your understanding of the instructions that 

09:34 


17 


Public Resource provided if any to HTC Global 

09:34 


18 


regarding the work that HTC Global did for it? 

09:34 


19 

A. 

Public Resource wanted us to -- to convert it -- 

09:34 


20 


convert the content in a format whereby it is 

09:34 


21 


available as a text or images are tagged and make it 

09:34 


22 


available in an output format like an HTML. 

09:35 


23 

Q. 

So was the direction then to take the JPEG or the TIF09:35 


24 


file or the PDF file and then make basically an HTML 

09:35 


25 


version of that file? 

09:35 
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1 

A. 

Yes, mostly that was the -- that was the direction. 

09:35 

25 

2 

Q. 

And was the intent to make all the text from the TIF 

09:35 


3 


or PDF file be copied word for word into the HTML 

09:35 


4 


code ? 

09:35 


5 

A. 

Yes, the text conversion, correct. 

09:35 


6 

Q. 

Is there anything more to text conversion as you use 

09:35 


7 


that term than copying the text in one format and 

09:35 


8 


making it in another format? 

09:36 


9 

A. 

No . 

09:36 


10 

Q. 

And what would you do for Public Resource with respect09:36 


11 


to images? 

09:36 


12 

A. 

We would just tag them; meaning if there's an image 

onO 9 : 3 6 


13 


a PDF, we would extract that image from the PDF and 

09:36 


14 


provide a tag so that it is identifiable as an image 

09:36 


15 


that particular piece. 

09:36 


16 

Q. 

So HTC Global would not do any conversion for images?09:36 


17 

A. 

No . 

09:36 


18 

Q. 

It would just take basically a copy of the image in 

09:36 


19 


the TIF file, for example, and drop it into the HTML 

09:36 


20 


code ? 

09:36 


21 

A. 

That's correct. 

09:36 


22 

Q. 

With a tag to identify this as an image? 

09:36 


23 

A. 

We would actually just tag it so then it can be -- and09:36 


24 


the way HTC stores images, there's a format in which 

09:36 


25 


it does, so it would automatically give a tag and 

09:36 
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1 


copies that it was requesting to be made? 

09:42 

30 

2 

A. 

No . 

09:42 


3 

Q. 

Have there been any discussions between HTC Global 

andO 9 : 42 


4 


Public Resource regarding an indemnification agreement09 : 42 


5 


between the parties since you became aware of this 

09:42 


6 


lawsuit ? 

09:42 


7 


MR. COUTILISH: Objection, I believe that's09:42 


8 


asked and answered. Go ahead, answer if you can. 

09:42 


9 

A. 

Sorry, can you repeat the question? 

09:42 


10 

Q. 

Sure. Since you've become aware of this lawsuit have09:42 


11 


there been any communications with Public Resource 

09:42 


12 


regarding indemnification? 

09:42 


13 

A. 

Not that I'm aware, no. 

09:42 


14 

Q. 

Is Public Resource paying for HTC ' s legal 

09:42 


15 


representation in connection with the subpoena? 

09:42 


16 

A. 

No . 

09:42 


17 

Q. 

Besides the individuals that you've already identified09 : 43 


18 


during your deposition this morning, can you ident if y 0 9 : 4 3 


19 


any other specific persons that were involved in HTC 09:43 


20 


Global's relationship or work for Public Resource? 

09:43 


21 

A. 

No, I'm not aware of any other. I'm sure there would09:43 


22 


be people who worked in India, but I haven't worked 

09:43 


23 


with them. 

09:43 


24 

Q. 

Would all of the content digitization that was done 

cn 

o 

>1 


25 


HTC Global have been done by persons in India? 

09:43 
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1 

A. 

Yes . 

09:43 

31 

2 

Q. 

Are you knowledgeable regarding the hiring policies 

09:43 


3 


and procedures for the persons who do that type of 

09:43 


4 


work? 

09:43 


5 

A. 

Broadly, yes. In general HTC policies, yes. 

09:43 


6 

Q. 

What can you tell me regarding the hiring policies or 

■09:44 


7 


requirements for persons who do content digitization 

09:44 


8 


in India? 

09:44 


9 

A. 

We have a hiring process in place which whereby we 

09:44 


10 


screen the employees, review their resumes, personal 

09:44 


11 


interviews, they go through the training and the 

09:44 


12 


reference checks, we bring them on board. 

09:44 


13 

Q. 

Is there any requirement that they have a particular 

09:44 


14 


level of educational background? 

09:44 


15 

A. 

Yes, they have to at least have a high school degree 

09:44 


16 


and reasonable English communication. 

09:44 


17 

Q. 

So they don't need to be native English speakers? 

09:44 


18 

A. 

No . 

09:44 


19 

Q. 

Do you have any idea what portion of the persons who 

09:44 


20 


do content digitization for HTC are native English 

09:44 


21 


speakers ? 

09:44 


22 

A. 

I don ' t know . 

09:44 


23 

Q. 

Where in India are HTC ' s content digitization 

09:45 


24 


capacities located? 

09:45 


25 

A. 

Chennai; Chennai, India. C-H-E-N-N-A-I . 

09:45 
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1 

Q. 

Do you have knowledge regarding whether or not most 

of09:45 

32 

2 


the persons in that town are native English speakers ? 0 9 : 4 5 


3 

A. 

What do you mean by native English speakers? They ' 

do09:45 


4 


speak English as a second -- most of them speak 

09:45 


5 


English as a second language. 

09:45 


6 

Q. 

It's a second language? 

09:45 


7 

A. 

Yes . 

09:45 


8 

Q. 

What is the primary language in that town? 

09:45 


9 

A. 

Tamil, T-A-M-I-L. 

09:45 


10 

Q. 

What mechanism is in place at HTC to determine whether09:45 


11 


or not the persons involved in content digitization 

09:45 


12 


have I think you used the term reasonable English 

09:45 


13 


capabilities ? 

09:46 


14 

A. 

Oh, I'm sure there are some entrance tests they go 

09:46 


15 


through, but I'm not aware of exact tests what they 

09:46 


16 


do . 

09:46 


17 

Q. 

Are you aware of any non-HTC employees who were 

09:46 


18 


involved in the content digitization for Public 

09:46 


19 


Resource ? 

09:46 


20 

A. 

No . 

09:46 


21 

Q. 

Would HTC be the entity that actually posted the 

09:46 


22 


content that was digitized on the internet so it would09:46 


23 


be publicly available? 

09:46 


24 

A. 

No, we did not post it on the internet. 

09:46 


25 

Q. 

What would HTC do with the files once they had 

09:46 
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1 


does that. 

09:49 

34 

2 

Q. 

Is that group also located in the same town in India?09:49 


3 

A. 

Yes . 

09:49 


4 

Q. 

Do you know if the requirements for the quality 

09:49 


5 


assurance personnel are any different from the persons09:49 


6 


who do the initial digital content conversion? 

09:49 


7 

A. 

I don't know that, no. 

09:49 


8 

Q. 

Do you know if the quality assurance persons are 

09:49 


9 


native English speakers? 

09:49 


10 

A. 

They are all -- typically in India you would see 

most 0 9 : 4 9 


11 


Indians would have English as a second language not as09:49 


12 


a first language. 

09:49 


13 

Q. 

Did HTC have a discussion with Public Resource at 

any 0 9 : 4 9 


14 


point in time about whether or not it would double key09:50 


15 


or triple key these standards? 

09:50 


16 

A. 

Yes . 

09:50 


17 

Q. 

What do you know about that communication or 

09:50 


18 


communications ? 

09:50 


19 

A. 

We had submitted a proposal initially for triple 

key 09:50 


20 


data entry. Obviously the -- I mean, it's more 

09:50 


21 


accurate, but there is a higher cost so we went with 09:50 


22 


the double key entry approach. 

09:50 


23 

Q. 

Can you describe what double key is? 

09:50 


24 

A. 

In the case of double key there are two operators 

who 09 : 50 


25 


either enter or extract or take the text that is 

09:50 
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1 


extracted by the OCR and validate as long as their 

09:50 

35 

2 


entries tally. That means the text is accurate. If 

09:50 


3 


the entries don't tally, then there are exceptions and09:50 


4 


that's where the quality assurance person could look 

09:50 


5 


into it, validate and update the -- update the text 

09:51 


6 


correctly . 

09:51 


7 

Q. 

How does that differ from triple key? 

09:51 


8 

A. 

In the case of triple key you have three operators who09:51 


9 


do the data entry or the correction, and again, they 

09:51 


10 


would tally and look at that. There is a higher rate 

,09:51 


11 


higher accuracy rate because of that. 

09:51 


12 

Q. 

And it's your understanding that HTC proposed triple 

09:51 


13 


key compare and Public Resource refused to do that and09:51 


14 


opted for double key compare? 

09:51 


15 

A. 

That's correct. HTC did not -- I don't know whether 

09:51 


16 


HTC proposed or PRO asked for it, but eventually it 

09:51 


17 


was done with double key. We had submitted a proposal09 : 51 


18 


is what I know. 

09:51 


19 

Q. 

The initial proposal was for triple key? 

09:51 


20 

A. 

Correct . 

09:51 


21 


(Marked for identification 

09:51 


22 


Deposition Exhibit No. 2.) 

09:52 


23 

Q. 

I'm going to hand you what's been marked as Exhibit 2 

.09:52 


24 


It's an August 27th, 2010 email from 9:28 a.m. from 

09:52 


25 


Mr. Talwalkar to Carl@media.org and it's Bates labeled09:52 
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4 

A. 

5 

Q. 

6 


7 

A. 

8 

Q. 

9 


10 


11 

A. 

12 

Q. 

13 


14 

A. 

15 


16 


17 


18 


19 


20 


21 


22 

Q. 

23 

A. 

24 


25 



PR04964 through 65. 09:52 

Let me know when you've had a chance to 09:52 
review that. 09:52 

Yeah . 09:53 

First of all, can you identify this as an email from 09:53 
Mr. Talwalkar at HTC to Mr. Malamud? 09:53 

Yes . 0 9:53 

Towards the top of the first page you see there's a 09:53 
description of the accuracy of double key compare and09:53 
triple key compare? 09:53 

Yes . 0 9:53 

Can you tell me first of all what the number means in09:53 
the accuracy column for both of those? 09:53 

That means that the conversion rate -- so if you have, 09:53 
let's say, 1,000 characters being entered, that means09:53 
with triple key you could achieve an accuracy whereby09:53 
only 3 characters could be wrong and with double key 09:53 
you would achieve an accuracy whereby up to 49 09:53 

characters could be wrong. Meaning it's a tolerance 09:53 
for quality. Doesn't necessarily mean they are wrong, 09:53 
but it's a tolerance that you would have. 09:53 

Do you know how HTC arrived at those accuracy f igures ? 0 9 : 54 
We have an operational metrics whereby when the 09:54 

quality control people catch issues or sometimes 09:54 

customers provide feedback, we are able to track that. 09:54 
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1 

Q. 

So this accuracy number is the accuracy of the final 

09:54 

37 

2 


work that's delivered to the customer? 

09:54 


3 

A. 

Yes . 

09:54 


4 

Q. 

So if you were to do double key compare, HTC would 

09:54 


5 


expect there to be 49 mistakes out of 10,000 

09:54 


6 


characters or out of 1,000 characters? 

09:54 


7 

A. 

Forty-nine out of 1,000, yeah, yes. 

09:54 


8 

Q. 

Okay. And that's even after you've compared the 

09:54 


9 


double entry from both sides, gone through the QA 

09:54 


10 


process ? 

09:54 


11 

A. 

I'm sorry, not 49 -- 49 out of 10,000, you're right. 

09:54 


12 


yeah . 

09:54 


13 

Q. 

Okay. But you would expect 49 mistakes out of 10,00009:54 


14 


characters even after you've done the double keying. 

09:54 


15 


compared them both and gone through HTC ' s QA process ? 0 9 : 55 


16 

A. 

It's not the expectation, but that is the maximum 

09:55 


17 


tolerance. You could achieve 100 percent accuracy as09:55 


18 


well, but there could be a tolerance of 49 -- 49 

09:55 


19 


characters for every thousand. 

09:55 


20 

Q. 

Is the 99.51 percent the mean for the work that's been09:55 


21 


examined by HTC? 

09:55 


22 

A. 

Yes . 

09:55 


23 

Q. 

So there could be -- 49 characters would be the 

09:55 


24 


average case, there could be perfect, or there could 

09:55 


25 


be 99 mistakes in 1,000 -- or 10,000; right? 

09:55 



(866) 448 - DEPO 

www.CapitalReportingCompany.com © 2013 






case Page 107 of 259 

Bhutada, Vikas 11-05-2014 


1 


they would have an orientation to this. 

10:00 

41 

2 

Q. 

The operators, are they trained in English? 

10:00 


3 

A. 

Yeah . 

10:00 


4 

Q. 

So all the training documents are also in English? 

10:00 


5 

A. 

Yes . 

10:00 


6 

Q. 

Does Exhibit 3 accurately describe the process that 

10:00 


7 


was used for HTC ' s work for Public Resource? 

10:00 


8 

A. 

Yes . 

10:00 


9 

Q. 

Is there anything that is described in Exhibit 3 thatl0:00 


10 


was not done in connection with the Public Resource 

10:00 


11 


work? 

10:00 


12 

A. 

Not that I know of, no. 

10:00 


13 

Q. 

Are you aware of anything extra that was done to 

10:00 


14 


ensure the accuracy of the work done for Public 

10:01 


15 


Resource that's not described in Exhibit 3? 

10:01 


16 

A. 

Not that I'm aware of, no. 

10:01 


17 

Q. 

Now, when you were describing the double key process 

10:01 


18 


earlier, I think you said that there would be two 

10:01 


19 


operators and they would either rekey something or 

10:01 


20 


start with an OCR of an image file; is that right? 

10:01 


21 

A. 

Uh-huh . 

10:01 


22 

Q. 

You have to answer yes or no for the court reporter. 

10:01 


23 

A. 

Yes, yes. 

10:01 


24 

Q. 

Okay. Do you know whether or not the Public ResourcelO : 01 


25 


work started with two operators retyping or with an 

10:01 
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1 


OCR process? 

10:01 

42 

2 

A. 

The decision on that really depends on the quality ofl0:01 


3 


the image. So if you have a good image quality and 

if 10 : 01 


4 


OCR does a good job of converting and there are very 

10:01 


5 


few errors, then operators would validate and the QC 

10:01 


6 


would validate. If the image quality is bad, then 

10 : 02 


7 


they would do the double key entry as well. 

10 : 02 


8 

Q. 

How do you determine at HTC whether or not the OCR hasl0:02 


9 


done a good job at character recognition? 

10 : 02 


10 

A. 

It's the quality of the image usually, which typicallylO : 02 


11 


with the experience of the operators they know -- thel0:02 


12 


scan operators would know that the image is bad and 

itlO : 02 


13 


would have to be rekeyed and that's what happens. 

10 : 02 


14 

Q. 

In the case of Public Resource did HTC ever receive 

10 : 02 


15 


paper documents? 

10 : 02 


16 

A. 

No . 

10 : 02 


17 

Q. 

So HTC was never scanning anything; correct? 

10 : 02 


18 

A. 

No . 

10 : 02 


19 

Q. 

So for Public Resource, did HTC first run an OCR 

10 : 02 


20 


software on every image that it received? 

10 : 02 


21 

A. 

I don't know that part whether we ran it on every 

10:03 


22 


major part of the image, I don't know. 

10:03 


23 

Q. 

Would the first step in the work that was done for 

10:03 


24 


Public Resource ordinarily be running OCR software onl0:03 


25 


the image by two operators? 

10:03 
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1 


key or single key, it all depends. 

12:19 

105 

2 

Q. 

And if accuracy is the most important consideration. 

12:19 


3 


then you would use triple key? 

12:19 


4 

A. 

Yes . 

12:19 


5 

Q. 

Do you know how many characters appear on a common 

12:19 


6 


page ? 

12:19 


7 


MR. COUTILISH: Objection to the form of 

12:19 


8 


the guestion. 

12:19 


9 

Q. 

Let me withdraw it. 

12:19 


10 


On an average page how many characters arel2:19 


11 


there ? 

12:19 


12 


MR. COUTILISH: Same objection. What is 

anl2 : 19 


13 


average page? 

12:19 


14 

Q. 

You can answer. 

12:19 


15 

A. 

It's about 4,000. 

12:19 


16 

Q. 

And if we go back to the error rate or the accuracy 

12:19 


17 


rate that's identified in Exhibit 2, you told me thatl2:19 


18 


you'd expect 49 errors in 10,000 based on this 

12:19 


19 


percentage; right? 

12:19 


20 

A. 

Yeah, that's correct. 

12:19 


21 

Q. 

And so every two and a half pages approximately, 49 

12:19 


22 


errors on an average page of 4,000 per page? 

12:19 


23 

A. 

Like I said -- 

12:19 


24 


MR. STOLTZ : Objection to form. 

12:20 


25 

A. 

Yeah, like I had said earlier, that is the 

12:20 
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1 


tolerance -- 

12:20 


2 

Q. 

Okay . 

12:20 


3 

A. 

-- level . 

12:20 


4 

Q. 

So that's the level that's still deemed to be 

12:20 


5 


acceptable ? 

12:20 


6 

A. 

That's permissible, yeah. 

12:20 


7 

Q. 

Okay. So in a two and a half page document, if it 1 

has 12 : 2 0 


8 


an average of 4,000 characters per page, you would 

12:20 


9 


expect there to be 49 -- or not expect -- 49 mistakes 12 : 2 0 


10 


would be within the tolerance? 

12:20 


11 

A. 

Yes . 

12:20 


12 


MR. STOLTZ : Objection to form. 

12:20 


13 

Q. 

Do you have any personal knowledge of regarding any 

12:20 


14 


efforts to correct problems that were identified by 

12:20 


15 


Mr. Malamud? 

12:20 


16 


MR. COUTILISH: Are you asking him or HTC?12:20 


17 


MR. FEE: I'm just asking what he 

12:20 


18 


personally knows. 

12:20 


19 


MR. COUTILISH: Okay. 

12:20 


20 

A. 

I would -- I personally wouldn't know, but in generall2:20 


21 


HTC would always correct errors identified by the 

12:20 


22 


clients . 

12:21 


23 

Q. 

During the course of your investigation in connectionl2 : 2 1 


24 


with this deposition, did you learn any information 

12:21 


25 


regarding specific instances where any errors were 

12:21 
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1 

UNITED STATES DISTRICT COURT 

2 

EOR THE DISTRICT OE 

COLUMBIA 

3 




AMERICAN SOCIETY EOR 

) 

4 

TESTING AND MATERIALS, 

) 

5 

d/b/a ASTM INTERNATIONAL; 

) Civil Action No. 

6 

NATIONAL EIRE PROTECTION 

) 1 : 13-CV-01215-TSC 

7 

ASSOCIATION, INC.; and 

) 


AMERICAN SOCIETY OE 

) 

8 

HEATING, REERIGERATION AND 

) 

9 

AIR CONDITIONING ENGINEERS, 

) 


Plaintiffs and 

) 

10 

Counter-Defendants, 

) 

11 

vs . 

) 

12 

PUBLIC . RESOURCE . ORG, INC . , 

) 

13 

Defendant and 

) 

14 

Counter-Plaintiff . 


15 



16 

VIDEOTAPED 30(b)(6) DEPOSITION OE NATIONAL 

17 

EIRE PROTECTION ASSOCIATION, 

INC., BY 

18 

CHRISTIAN DUBAY, before Jeanette N. Maracas, 

19 

Registered Professional Reporter and Notary 

20 

Public in and for the Common 

wealth of 

21 

Massachusetts, at 42 Chauncy 

Street, Boston, 

22 

Massachusetts, on Wednesday, 

Apri 1 1 , 2015, 

23 

commencing at 10:00 a.m. 


24 
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1 

A. 

Primarily around the media interviews. 

10:26:12 

2 

Q. 

Any other ways? 

10:26:15 

3 

A. 

The primary, from a public communications 

10:26:21 

4 


resource outreach aspect, is through media 

10:26:32 

5 


inquiries, media interviews and media 

10:26:37 

6 


responses when I'm requested. 

10:26:40 

7 

Q. 

How many media interviews have you given 

10:26:41 

8 


in the past year? 

10:26:48 

9 

A. 

I don't know. Approximately ten. 

10:26:49 

10 

Q. 

On what subjects? 

10:27:02 

11 

A. 

I don't recall. 

10:27:06 

12 

Q. 

You don't recall any of the subjects? 

10:27:09 

13 

A. 

Not off the top of my head, no, I do not. 

10:27:19 

14 

Q. 

You say that NFPA brings together a multitude 

10:27:22 

15 


of interested parties who participate in a 

10:28:09 

16 


consensus process to determine the best level 

10:28:15 

17 


of minimum safety; is that right? 

10:28:18 

18 


MR. REHN : Object to the form. 

10:28:20 

19 

A. 

NFPA has an open consensus standards 

10:28:24 

20 


development process that brings together many 

10:28:27 

21 


differing viewing points of interest. 

10:28:32 

22 


interest categories as well as the public in 

10:28:35 

23 


order to develop our codes and standards. 

10:28:39 

24 

Q. 

How does NFPA bring them together? 

10:28:43 

25 


MR. REHN: Objection as to form. 

10:28:51 
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1 

A. 

One way is through our technical committee 

10:28:53 

2 


meetings . 

10:28:55 

3 

Q. 

How else does NFPA bring them together? 

10:29:01 

4 

A. 

Through our annual meeting. 

10:29:07 

5 

Q. 

How else? 

10:29: 10 

6 

A. 

Through special, specially called topical 

10:29:17 

7 


meetings . 

10:29:23 

8 

Q. 

How else? 

10:29:28 

9 

A. 

Through technical forums and summits. 

10:29:29 

10 

Q. 

How else? 

10:29: 40 

11 

A. 

That's all I can think of off the top of my 

10:29:41 

12 


head . 

10:29:57 

13 

Q. 

And what does NFPA do to bring them together? 

10:29:57 

14 


MR. REHN : Object to the form. 

10:30: 05 

15 


Vague . 

10:30:07 

16 

A. 

With respect to our technical committee 

10:30:10 

17 


meetings, we, through the committee, call the 

10:30: 12 

18 


meeting and book the meeting facility and 

10:30:16 

19 


host the meeting. 

10:30:20 

20 

Q. 

Anything else? 

10 : 30 : 30 

21 


MR. REHN: Same objection. 

10:30: 32 

22 

A. 

To clarify, with respect to committee 

10:30: 35 

23 


meetings? 

10 : 30 : 37 

24 

Q. 

Yes . 

10 : 30 : 38 

25 

A. 

We publicly promote them, as all of our 

10:30:39 
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1 


handle all the logistics around that meeting 

10:32:09 

2 


space and any required hotels. 

10:32: 12 

3 

Q. 

How does NFPA host the meeting? 

10:32:14 

4 


MR. REHN : Object to the form. 

10:32:20 

5 

Q. 

I should say how does NFPA host the meetings? 

10:32:24 

6 


MR. REHN: Same objection. 

10:32:28 

7 

A. 

I think the best approach is that because 

10:32:29 

8 


it's an NFPA meeting, so it's — we're 

10 : 32 : 31 

9 


calling — when I say we're calling the 

10:32:36 

10 


meeting, so it's our committee meeting as an 

10 : 32 : 37 

11 


example . 

10:32:41 

12 


So NFPA staff is there, technical 

10:32:41 

13 


staff is there facilitating and running the 

10:32:46 

14 


meeting along with the actual volunteer 

10:32:48 

15 


technical committee chair. So I think that 

10 : 32 : 50 

16 


should clarify what I'm implying by 

10 : 32 : 54 

17 


"hosting . " 

10:32:56 

18 

Q. 

How does the NFPA staff facilitate and run 

10 : 32 : 57 

19 


the meetings along with the technical 

10:33: 15 

20 


committee chairs? 

10:33:17 

21 

A. 

Again, just to clarify, just focusing on 

10:33:20 

22 


technical committee meetings? 

10 : 33 : 23 

23 

Q. 

Yes . 

10:33:24 

24 

A. 

Okay. We have a technical staff liaison 

10 : 33 : 25 

25 


who's assigned to each of our standards and a 

10 : 33 : 30 
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1 


portion of their job is to attend the 

10:33: 33 

2 


technical committee meetings. 

10:33:36 

3 

Q. 

What do the liaisons do at those meetings 

10:33:39 

4 


when they attend them? 

10:33: 45 

5 


MR. REHN : Object to the form. 

10:33: 45 

6 

A. 

Their primary responsibility is to capture 

10:33:46 

7 


all of the technical changes that the 

10 : 33 : 51 

8 


committee is making to the document they're 

10 : 33 : 54 

9 


working on or standard they're working on. 

10 : 33 : 57 

10 

Q. 

What do you mean by technical changes in that 

10:34: 02 

11 


context ? 

10:34:24 

12 

A. 

Our technical committees are responsible for 

10:34:27 

13 


developing changes to our codes and 

10 : 34 : 31 

14 


standards . And one of the primary 

10:34: 34 

15 


responsibilities of the technical staff 

10 : 34 : 37 

16 


liaison is to capture those changes. 

10:34:39 

17 

Q. 

In what respect are those changes technical 

10:34:46 

18 


changes ? 

10 : 34 : 50 

19 

A. 

Those changes are specific, technical being 

10:34: 53 

20 


scientific or wording changes to our codes 

10 : 34 : 57 

21 


and standards which are technical documents. 

10:35:01 

22 

Q. 

How do you distinguish between scientific 

10:35:08 

23 


changes and wording changes to the technical 

10:35:11 

24 


documents ? 

10:35:17 

25 


MR. REHN: Object to the form. 

10:35:18 
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1 


committee is trying to accomplish to ensure 

10:38:27 

2 


that when those changes go out for ballot to 

10:38:29 

3 


our technical committees, it's accurate. 

10:38: 32 

4 

Q. 

That it accurately reflects what the 

10:38: 35 

5 


technical committee intended to produce? 

10 : 38 : 38 

6 

A. 

The primary job — 

10:38:41 

7 


MR. REHN : Object to the form. 

10:38: 43 

8 

A. 

The primary job of the technical staff 

10:38:44 

9 


liaison is to ensure that any recorded 

10:38:46 

10 


actions accurately reflect that intent of the 

10:38:48 

11 


technical committee. 

10 : 38 : 51 

12 


MR. REHN: If I can just remind the 

10:38: 52 

13 


witness to give me a chance to object after 

10:38: 53 

14 


the question is asked. Helps the court 

10:38:56 

15 


reporter out if we're not talking over each 

10:39:03 

16 


other . 

10:39:06 

17 

A. 

Sorry . 

10:39:07 

18 

Q. 

You mentioned some sort of the editorial 

10:39:16 

19 


activity in support of the technical 

10:39:30 

20 


committees; is that correct? 

10:39:35 

21 


MR. REHN: Object to form. 

10:39:35 

22 

Q. 

You used the word "editorial." I didn't 

10:39:36 

23 


quite understand the context . 

10:39:39 

24 

A. 

There's an extensive amount of support that 

10:39: 41 

25 


NEPA staff provides to our standards 

10:39:43 
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1 


development process. A piece of that is, for 

10:39:45 

2 


example, compliance with our manual of style. 

10:39:50 

3 

Q. 

What form does that support take? 

10:39:57 

4 


MR. REHN : Object to the form. 

10:40:03 

5 

A. 

It takes several forms. First and foremost 

10:40:07 

6 


is to capture the specific text or record the 

10:40:10 

7 


specific technical changes that occurred at 

10:40:14 

8 


the meeting. 

10:40:17 

9 

Q. 

Anything else? 

10:40:17 

10 

A. 

Second is to ensure that the wording is in 

10:40:26 

11 


compliance with our manual style. 

10:40:32 

12 

Q. 

Anything else? 

10:40:39 

13 

A. 

Also the technical staff is there to ensure 

10:40:40 

14 


that the new or modified requirements align 

10:40:47 

15 


with the remainder of the document. 

10:40:51 

16 

Q. 

Anything else? 

10:40:58 

17 

A. 

They also spend time reviewing those 

10:41:05 

18 


requirements, the technical staff does, to 

10:41:10 

19 


make sure they don't establish conflicting 

10:41:12 

20 


requirements with other portions of that 

10:41:14 

21 


document or other NFPA standards. 

10:41:18 

22 

Q. 

Anything else? 

10:41:21 

23 

A. 

Another responsibility is to come back to 

10:41:25 

24 


NFPA to their offices and ensure that our 

10:41:32 

25 


editorial production team has full knowledge 

10:41:34 
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1 


of those changes as they modify the — 

10:41:39 

2 


develop the next edition of the standard. 

10:41:43 

3 

Q. 

Anything else? 

10:41:48 

4 

A. 

There's an extensive amount of back and forth 

10:42:08 

5 


between the editorial and production staff 

10:42:11 

6 


and the technical staff to finalize the 

10:42:14 

7 


language prior to balloting. 

10:42:18 

8 

Q. 

Anything else? 

10:42:27 

9 

A. 

Once the language is finalized, the technical 

10 : 42 : 31 

10 


staff works with our project administrators 

10 : 42 : 37 

11 


to develop a technical committee ballot which 

10:42:41 

12 


is then circulated to that technical 

10:42:44 

13 


committee . 

10:42:44 

14 

Q. 

Anything else? 

10 : 42 : 51 

15 

A. 

Once the ballot is completed and approved, 

10:43:16 

16 


the technical staff, working with the project 

10 : 43 : 22 

17 


administrators, then circulates the ballot of 

10 : 43 : 23 

18 


the proposed changes to that full technical 

10:43:27 

19 


committee . 

10 : 43 : 30 

20 

Q. 

Do they circulate the proposed ballot or 

10:43:39 

21 


the actual ballot to the full technical 

10:43:39 

22 


committee ? 

10:43:39 

23 

A. 

The actual ballot. The actual ballot is 

10:44:03 

24 


submitted to the committee for formal voting. 

10:44:07 

25 

Q. 

Anything else? 

10:44:15 
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1 

Q. 

Is there anything about the development of 

11:16:19 

2 


standards that the regulations do not cover? 

11:16:21 

3 

A. 

Our regulations cover the specific accredited 

11:16:27 

4 


rules and hence, its regulations. We also 

11:16:33 

5 


have our committee officers guide which 

11:16:35 

6 


provides guidance to our technical committee 

11:16:37 

7 


members as well as our chairs and our manual 

11:16:41 

8 


style . 

11:16:46 

9 

Q. 

What other documents govern or regulate the 

11:16:46 

10 


development of standards within NFPA? 

11:17:44 

11 

A. 

Off the top of my head I can't think of 

11:17:56 

12 


anything else. 

11:17:59 

13 

Q. 

Who participates in -- strike that. 

11:18:09 

14 


Who are the members, generally 

11:18:17 

15 


speaking, the category of NFPA's technical 

11:18:20 

16 


committees? 

11:18:26 

17 

A. 

Just for clarification, the representation or 

11:18:29 

18 


are they members of NFPA? We have 

11:18:36 

19 


categories -- we have interest categories of 

11:18:39 

20 


our committee members. 

11:18:43 

21 

Q. 

Who -- what persons are entitled to be 

11:18:43 

22 


members of NFPA's technical committees? 

11:18:48 

23 


MR. REHN : Objection as to form. 

11:18:51 

24 

A. 

Anyone can apply to be a member of an NFPA 

11:18:55 

25 


technical committee, and based upon their 

11:18:59 
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1 


expertise and their background, they're 

11:19:01 

2 


evaluated through a process that ultimately 

11:19:04 

3 


involves standards council appointing them 

11:19:07 

4 


to, or not appointing, depending on their 

11:19:10 

5 


credentials, to the various technical 

11:19:12 

6 


committees . 

11:19:14 

7 

Q. 

So the standards council determines who gains 

11:19:17 

8 


admission to membership in the technical 

11:19:21 

9 


committees? 

11:19:23 

10 

A. 

That's correct. 

11:19:24 

11 

Q. 

What criteria does the standards council 

11:19:27 

12 


apply in determining who should gain 

11:19:35 

13 


membership to the technical committees? 

11:19:39 

14 


MR. REHN : Objection as to form. 

11:19:42 

15 

A. 

It's a multipart criteria. First is 

11:19:46 

16 


technical expertise within that subject 

11:19:51 

17 


matter. Second is balance; is the committee 

11:19:54 

18 


an appropriate balance. And third is the 

11:20:01 

19 


ability to participate. 

11:20:02 

20 

Q. 

What do you mean by balance? 

11:20:06 

21 

A. 

By our regulations, NFPA technical committees 

11:20:12 

22 


are required to have a balance of interest 

11:20:16 

23 


categories to ensure that no one party or one 

11:20:18 

24 


interest category can dominate the process. 

11:20:21 

25 

Q. 

What are the interest categories? 

11:20:24 




Page 51 


Veritext Legal Solutions 
866 299-5127 



Case l:13-cv-01215-TSC Document 118-12 Filed 11/19/15 Page 122 of 259 


1 

A. 

There are, I believe, nine interest 

11:20:27 

2 


categories, including -- one example is 

11:20:31 

3 


research and testing is an example. Another 

11:20:37 

4 


example is enforcer, which includes 

11:20:40 

5 


government officials, both, sometimes federal 

11:20:44 

6 


but state and local jurisdictions, as well as 

11:20:48 

7 


special expert, which is consultants as an 

11:20:52 

8 


example . 

11:20:56 

9 


Users, installer maintainers which 

11:20:56 

10 


are those who install the systems, consumers. 

11:21:02 

11 


and that's all I can think of. I'm not sure 

11:21:13 

12 


if I said it, but consumer is another one 

11:21:30 

13 


that can represent a special — have a 

11:21:34 

14 


specific slot. Oh, I'm sorry, one other slot 

11:21:35 

15 


is labor, is another slot. 

11:21:38 

16 

Q. 

Thank you. Are all NFPA employees members of 

11:21:51 

17 


the technical committees? 

11:22:16 

18 


MR. REHN : Objection as to form. 

11:22:20 

19 

A. 

NFPA employees are not — cannot be members 

11 : 22 : 23 

20 


of our technical committees. However, as I 

11:22:27 

21 


stated previously, it's important — there's 

11 : 22 : 30 

22 


an important role that NFPA staff plays in 

11:22: 32 

23 


guiding, advising the committee, coordinating 

11:22: 35 

24 


the activities and providing their technical 

11 : 22 : 37 

25 


expertise, especially technical staff liaison 

11:22:40 
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1 


How are persons chosen to serve on 

11:24:06 

2 


the standards council? 

11:24:08 

3 


MR. REHN : Object to the form. 

11:24:12 

4 

A. 

Because the standards council is the 

11:24:15 

5 


overarching body over our entire standards 

11:24:18 

6 


development process, they are appointed 

11:24:21 

7 


through a process that involves the NFPA 

11:24:24 

8 


president making recommendations to the NFPA 

11:24:27 

9 


board of directors. Ultimately the standards 

11:24:29 

10 


council members are appointed by our board of 

11:24:33 

11 


directors . 

11:24:35 

12 

Q. 

Are any NFPA employees members of the 

11:24:40 

13 


standards council? 

11:24:43 

14 


MR. REHN: Objection as to form. 

11:24:45 

15 

A. 

Specifically, no. However, similar to the 

11:24:49 

16 


technical committees, there is staff assigned 

11:24:51 

17 


to support the standards council, their 

11:24:55 

18 


activities and their decisions. 

11:24:58 

19 

Q. 

I'd like to go back for a moment to the 

11:25:11 

20 


process after the technical committee has 

11:25:19 

21 


decided on changes to a standard. 

11:25:26 

22 


And you say that a staff 

11 : 25 : 31 

23 


representative, NFPA staff representative 

11 : 25 : 38 

24 


will capture those changes from the technical 

11:25:41 

25 


committee, correct? 

11:25:44 
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1 


MR. REHN : Object to the form. 

11:25:48 

2 

A. 

The NFPA technical staff that serves as, the 

11 : 25 : 50 

3 


term we use is a staff liaison to a technical 

11 : 25 : 54 

4 


committee, they do more than just capture the 

11:25:56 

5 


specific wordings. 

11:26:00 

6 


What they do is they are each 

11:26:01 

7 


technical experts in their field and they not 

11:26:03 

8 


only capture or record those changes, but 

11:26:06 

9 


they provide their expertise to the 

11:26:09 

10 


committee, their field experience, what they 

11:26:11 

11 


have, the information that they're bringing 

11:26:14 

12 


in through questions on the standards and 

11:26:16 

13 


such . 

11:26:18 

14 


And they provide that technical 

11:26:19 

15 


expertise to the committee so the committee 

11:26:21 

16 


can utilize that, a complete combination with 

11:26:24 

17 


all the public input or comments, to land on 

11:26:27 

18 


a final set of proposed language. In 

11:26:32 

19 


summary, it's more than just recording. 

11:26:37 

20 


They're not really recording secretaries, per 

11:26:39 

21 


se . 

11:26:43 

22 

Q. 

But who ultimately determines the language of 

11:26:43 

23 


the technical committee's proposed changes to 

11:26:47 

24 


a code or standard? 

11:26:51 

25 


MR. REHN: Objection as to form. 

11:26:53 
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1 


It's ambiguous. 

11:26:54 

2 

A. 

The final decision is accomplished through 

11:26:56 

3 


that ballot of the technical committee, but 

11:26:58 

4 


the wording itself is that combination of the 

11:27:01 

5 


technical staff and the committee working to 

11:27:05 

6 


capture the requirement and get it worded 

11:27:07 

7 


properly in the right context, in the right 

11:27:09 

8 


order within a document so that when the 

11:27:12 

9 


final specific words are balloted, the 

11:27:14 

10 


committee has it in context of the whole 

11:27:18 

11 


standards and they can make that decision. 

11:27:20 

12 


seeing it within the body of the standard. 

11:27:22 

13 

Q. 

When the text is balloted, is there any 

11:27:24 

14 


indication to the members of the committee 

11:27:27 

15 


what variations have occurred as a 

11:27:32 

16 


consequence of staff input from the text that 

11:27:38 

17 


the committee itself was proposing? 

11:27:43 

18 


MR. REHN : Objection as to form. 

11:27:47 

19 


Vague. Lacks foundation. Assumes facts not 

11:27:48 

20 


in evidence. 

11:27:51 

21 

A. 

There are really two types of changes the 

11:27:53 

22 


committee is balloted on. One is the — a 

11:27:57 

23 


plain first revision or second revision. 

11:28:01 

24 


which may have been edited to comply with our 

11:28:04 

25 


manual style, get the wording right. That is 

11:28:07 
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1 


system, so there would not be a first or 

11:31:14 

2 


second draft report . There would be a report 

11:31:17 

3 


on proposals and a report on comments. 

11 : 31 : 23 

4 

Q. 

Does either of those reports show what 

11:31:26 

5 


changes in text may have been contributed by 

11 : 31 : 30 

6 


technical staff, technical committee 

11:31: 33 

7 


liaisons? 

11 : 31 : 38 

8 

A. 

All of the changes in our old system were 

11:31:41 

9 


contained within the proposals and action on 

11:31: 45 

10 


proposals and comment and actions on 

11:31:48 

11 


comments, so, in some cases, they may have 

11 : 31 : 50 

12 


been called out on the report and in some 

11:31: 53 

13 


cases not . 

11:31:56 

14 


Ultimately, all of them had been 

11 : 31 : 57 

15 


balloted through the technical committees . 

11 : 31 : 58 

16 


Whatever you see in the report on proposals 

11:32:01 

17 


are comments that had gone through the 

11:32: 03 

18 


committee process. 

11:32: 05 

19 

Q. 

I'm trying to understand how one can 

11:32: 05 

20 


ascertain what, if any, text in any code or 

11:32:08 

21 


standard has been contributed by NFPA 

11:32:17 

22 


technical staff. 

11:32:21 

23 


MR. REHN : Objection as to form, and 

11:32:26 

24 


the compound nature of the question. 

11:32:29 

25 

Q. 

Please tell me how one can ascertain that . 

11 : 32 : 31 
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1 


MR. REHN : Same objection. 

11 : 32 : 34 

2 

A. 

What I can say about when you look at the 

11:32:36 

3 


wording of a standard, what's been added or 

11:32:39 

4 


worked on by technical staff is, any changes. 

11:32: 42 

5 


any text that has been modified in the 

11:32: 45 

6 


document has been worked on by technical 

11:32:47 

7 


staff, has been modified, been adjusted to 

11:32:49 

8 


fit the form of our manual style as well as 

11 : 32 : 54 

9 


to be consistently worded with the technical 

11 : 32 : 57 

10 


body of the standard. 

11:32:59 

11 


So each and every change has been 

11:33:01 

12 


clarified or worked on by technical staff to 

11:33:06 

13 


get it ready for committee ballot. So 

11:33:09 

14 


there's an extensive amount of time. The NEC 

11:33:11 

15 


is an excellent example of the NEPA staff get 

11:33: 15 

16 


it worded correctly and in proper format. 

11:33:18 

17 


style and technical comments to be balloted 

11 : 33 : 23 

18 


by the technical committee. 

11:33:28 

19 

Q. 

Where can one detect what changes — you used 

11:33:28 

20 


the word "worked on," for example. That's a 

11:33: 33 

21 


little vague in this context. I would like 

11:33:36 

22 


to know how one can identify any text 

11 : 33 : 38 

23 


contributed by technical committee staff 

11:33: 42 

24 


liaison in any NEPA code or standard. 

11:33:48 

25 


MR. REHN: Objection as to form. 

11 : 33 : 54 
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1 


It's ambiguous. It's compound. 

11:33: 55 

2 

A. 

Because — how can I explain. Because 

11:34: 03 

3 


ultimately the final text, the changes are 

11:34:06 

4 


balloted by the technical committee, 

11:34:10 

5 


oftentimes the staff's work on that text is 

11:34: 12 

6 


contained within the same wording that ' s 

11:34: 15 

7 


being balloted, the ultimate wording that ' s 

11:34:17 

8 


balloted by the committee. 

11:34:20 

9 


So in our old system, that was 

11:34:21 

10 


all -- when you see a change in the document. 

11 : 34 : 22 

11 


you can know, and that ' s why I had my 

11:34:24 

12 


previous answer, that staff was involved in 

11:34:26 

13 


that process. 

11:34:28 

14 


In the new process that happens with 

11 : 34 : 30 

15 


every revision, every revision staff is 

11 : 34 : 31 

16 


involved in and worked on and more or less 

11:34: 35 

17 


touched, modified, cleaned up to get it ready 

11 : 34 : 37 

18 


for balloting. 

11:34:40 

19 


There's also an additional level in 

11:34:41 

20 


our new process of editorial revisions so 

11:34: 42 

21 


that it's clear to the committee that this is 

11:34:47 

22 


something that is not directly tied but it is 

11:34:48 

23 


because of another technical change. So it's 

11:34: 52 

24 


just slightly different. 

11 : 34 : 54 

25 


But I can say clearly, if you see a 

11:34:56 
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1 


revision to the document or a change, for 

11 : 34 : 57 

2 


example, to the 2008 NEC, that text has been 

11:35:00 

3 


worked on by editorial production, technical 

11:35: 05 

4 


expertise of the staff liaisons on that 

11:35:07 

5 


project. That's their job. 

11:35:11 

6 

Q. 

But I'm not asking about what the technical 

11:35:14 

7 


staff have worked on because they may have 

11:35:16 

8 


worked on language that may have come from 

11:35:20 

9 


the 2005 NEC that has survived into the 2008, 

11 : 35 : 22 

10 


2011, 2014. I'm asking how does one identify 

11:35:29 

11 


any text contributed by a technical committee 

11 : 35 : 34 

12 


staff liaison in any code or standard of NEC? 

11:35:41 

13 


MR. REHN : Objection as to form. 

11:35: 45 

14 


That's ambiguous. It's compound. 

11:35:48 

15 

A. 

Again, to further try to clarify this is if 

11:35: 52 

16 


the text was in a previous edition of the 

11 : 35 : 57 

17 


document and moved forward, it would not 

11:36:00 

18 


show an indication of being modified. But 

11:36:03 

19 


wherever there is new text added, deleted 

11:36:06 

20 


or modified, there's an indication in the 

11:36:09 

21 


margin or shading, in the case of NEC, that 

11:36:11 

22 


shows that text has been modified, worked 

11:36:15 

23 


on, whatever. 

11:36:18 

24 


And those words can come from lots 

11:36:18 

25 


of places. And the technical staff is 

11:36:20 
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1 


go — strike that . 

11:40:50 

2 


If you needed to identify the 

11:40:53 

3 


language that NFPA employees contributed to 

11:40:55 

4 


NFPA codes and standards, how would you 

11:41:05 

5 


determine that language? 

11:41:07 

6 


MR. REHN : Objection as to form. 

11:41:10 

7 


It's vague and compound. 

11:41:11 

8 

A. 

What we could determine is the language the 

11:41:15 

9 


technical committee at the end of the day 

11:41:19 

10 


approved. Into — each individual word and 

11:41:21 

11 


such would be difficult, if not impossible. 

11:41:25 

12 


because of ultimately the technical staff 

11:41:30 

13 


provides that content to the committee which 

11:41:33 

14 


then approves those words. 

11:41:35 

15 

Q. 

You said the technical staff provides the 

11:41:37 

16 


content to the committee? The technical 

11:41:44 

17 


staff doesn't draft the standards, correct? 

11:41:47 

18 


MR. REHN: Objection as to form. 

11:41:51 

19 


Mischaracterizes. 

11:41:53 

20 

A. 

In many cases the technical staff in the room 

11:41:59 

21 


is drafting the text. 

11:42: 02 

22 

Q. 

Is proposing new text? 

11:42:04 

23 

A. 

In some cases yes, to accomplish what the 

11:42:10 

24 


committee is trying to accomplish. The 

11:42: 13 

25 


technical staff of NEPA are experts in their 

11:42: 15 
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1 


field, and the committee may want to 

11:42:20 

2 


establish a requirement for X and the 

11 : 42 : 23 

3 


technical staff is there saying, well, we can 

11:42:24 

4 


word it this way and that way, does this meet 

11:42:27 

5 


your intent, how about we do this, I can 

11:42:29 

6 


research some information, get back to you at 

11 : 42 : 30 

7 


the next meeting. 

11:42: 32 

8 


The technical staff provides a vital 

11:42: 33 

9 


role in helping the technical committee 

11:42: 35 

10 


accomplish their mission of developing those 

11 : 42 : 38 

11 


words that become ultimately the final words 

11:42:40 

12 


of the standard. 

11:42: 43 

13 

Q. 

Who makes the decision about the words in a 

11:42:44 

14 


standard? 

11:42:46 

15 


MR. REHN : Objection as to form. 

11:42:46 

16 


Ambiguous . 

11:42:48 

17 

A. 

The final decision is -- and to summarize. 

11:42:49 

18 


it's a two-part decision. A committee 

11 : 42 : 54 

19 


ballots on it, the ballot's on the final 

11:42: 55 

20 


word, the committee approves it . At the 

11 : 42 : 58 

21 


end of the day our standards council issues 

11:43:00 

22 


that document, but the committee ballot 

11:43: 03 

23 


establishes the position of the type of 

11:43: 03 

24 


committee at that time. 

11:43:07 

25 

Q. 

And how does the text evolve up to the point 

11:43:07 
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1 


that the text of the technical committee is 

11:43:16 

2 


balloted? 

11:43:19 

3 


MR. REHN : Objection as to form. 

11:43:20 

4 


Ambiguous. Compound. 

11 : 43 : 22 

5 

A. 

The text can evolve and by evolve, you mean 

11 : 43 : 25 

6 


created and included? Is that what you're 

11:43:28 

7 


saying? 

11 : 43 : 31 

8 

Q. 

I think so. 

11:43: 32 

9 

A. 

So in a few ways. One is it can be submitted 

11:43: 33 

10 


through a proposal form or public input form 

11 : 43 : 37 

11 


or a public comment form. The language can 

11:43: 45 

12 


come from that. It can come from the 

11:43:49 

13 


expertise of the technical committee members 

11:43: 53 

14 


who are sitting on the committee, or it can 

11:43: 55 

15 


come from technical staff providing that to 

11 : 43 : 58 

16 


the committee as their work progresses along. 

11:44:01 

17 


Ultimately that evolution is the 

11:44:06 

18 


staff liaison synthesizes all that with the 

11:44:08 

19 


direction of the committee to land on the 

11:44:13 

20 


final technical language that is balloted. 

11:44:15 

21 

Q. 

With the direction of the committee, meaning 

11:44:18 

22 


with the approval of the committee members? 

11:44:29 

23 


MR. REHN: Objection as to form. 

11:44:31 

24 


Mischaracterizes the testimony. 

11:44:34 

25 

Q. 

What do you mean by with the direction of the 

11:44:36 
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1 


committee ? 

11:44:38 

2 

A. 

So a committee could want to establish a 

11:44:40 

3 


requirement again for X for something and 

11:44:45 

4 


they may say, we want the requirement to read 

11:44:48 

5 


12 and the staff liaison would have to put 

11:44:51 

6 


text around that to get it to read in context 

11:44:55 

7 


of the document . Or they may say we want to 

11:44:57 

8 


have a draft chapter on something, technical 

11:45:00 

9 


staff can you do research, pull together 

11:45: 03 

10 


drafting of documents to present to the 

11:45: 12 

11 


committee to consider. 

11:45:14 

12 


In the end the committee will agree 

11:45:16 

13 


through a meeting vote what text is going to 

11:45:19 

14 


move forward towards ballot. Then the 

11:45:21 

15 


staff's job is to turn that into a ballot and 

11:45:24 

16 


make sure it fits to our manual style and 

11:45:28 

17 


ballot with the technical committee on the 

11:45:28 

18 


final language. 

11 : 45 : 31 

19 

Q. 

What criteria do technical committees use 

11 : 45 : 31 

20 


to determine what text moves forward to a 

11 : 45 : 34 

21 


ballot ? 

11 : 45 : 37 

22 


MR. REHN : Objection as to form. 

11 : 45 : 38 

23 

A. 

It's their expertise. It's their 

11:45: 42 

24 


professional opinion in a balanced way 

11:45:46 

25 


through a meeting vote of what they believe 

11:45:48 
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1 

A. 

No. There's no place on our form to indicate 

12:48:27 

2 


what category you are applying to. That's 

12:48:46 

3 


ultimately the decision of our standards 

12:48:50 

4 


council . 

12:48:52 

5 

Q. 

Do you see on the third page of Exhibit 1231, 

12:48:52 

6 


the page ending 38520, there's no assigned — 

12:48:59 

7 


copyright assignment language on this. 

12:49:10 

8 


correct ? 

12:49:14 

9 


MR. REHN : Object to the form. 

12:49:15 

10 


Mischaracterizes the document. Calls for a 

12:49:17 

11 


legal opinion. 

12:49:19 

12 

A. 

Each and every committee member participates 

12:49:23 

13 


in the NEPA process with the full 

12:49:26 

14 


understanding that the material that they're 

12:49:28 

15 


developing is the intellectual property of 

12:49:30 

16 


NEPA. And that has been that way for as long 

12:49:33 

17 


as I've been involved in NEPA and as part of 

12:49:36 

18 


the application process as well as we have a 

12:49:38 

19 


policy that we verify each and every public 

12:49:42 

20 


input public comment proposal that comes in 

12:49:44 

21 


that that has happened. 

12:49:47 

22 

Q. 

Do you understand what a work-made-f or-hire 

12:49:51 

23 


is? 

12:49:55 

24 


MR. REHN: Object to the form. 

12:49:55 

25 


Calls for a legal opinion. 

12:49:56 
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1 

Q. 

That's a yes, then? 

03:00:28 

2 

A. 

Yes, it does look typical. 

03:00:29 

3 

Q. 

It appears that this document lacks a 

03:00:39 

4 


signature. I gather that NFPA would accept 

03:00:42 

5 


proposals like this that lacked signatures; 

03:00:46 

6 


is that correct? 

03:00:50 

7 


MR. REHN : Object to the form. 

03:00:50 

8 

A. 

We have a policy in place to not accept any 

03:00:52 

9 


proposals, comments, public inputs or public 

03:00:54 

10 


comments in our new process without the 

03:00:57 

11 


appropriate copyright transfer. In my 

03:00:59 

12 


personal opinion, I note that it's an — it 

03:01:02 

13 


appears to be a Word file and many times we 

03:01:04 

14 


would get individuals would submit large 

03:01:07 

15 


numbers of proposals and comments with a 

03:01:10 

16 


cover sheet having a signature applying to 

03:01:13 

17 


all of them. 

03:01:15 

18 


And this may be that case, but I'm 

03:01:18 

19 


speculating on that point. But we have a 

03:01:20 

20 


strict policy in place to review each policy 

03:01:22 

21 


for signature. 

03:01:26 

22 

Q. 

Because it ' s important to NFPA to get a 

03:01:26 

23 


signature to Point 5 on this document; is 

03:01:29 

24 


that correct? 

03:01:34 

25 


MR. REHN: Object to the form. 

03:01:34 
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1 

A. 

We have a policy in place, and the importance 

03:01:39 

2 


of that policy is to verify each and every 

03:01:42 

3 


public input, public comment and under the 

03:01:45 

4 


old system, proposal that a signature was 

03:01:48 

5 


provided on any and all submissions. 

03:01:51 

6 

Q. 

My question was whether it was important to 

03:01:54 

7 


get that for Paragraph 5? 

03:01:56 

8 


MR. REHN : Object to the form. 

03:02:00 

9 


Asked and answered. 

03:02: 03 

10 

A. 

Historically, for my team, it was important 

03:02: 05 

11 


because we had a policy in place to the point 

03:02:11 

12 


that we had full-time staff assigned to that 

03:02: 13 

13 


one task. And during times of heavy volumes. 

03:02: 15 

14 


we would assign multiple staff to that 

03:02:18 

15 


specific task. 

03:02:21 

16 


(Exhibit 1247 marked for 

03:03:06 

17 


identification. ) 

03:03:41 

18 

Q. 

I've handed you Exhibit 1247. Do you 

03:03:41 

19 


recognize this as a document that NEPA 

03:03: 53 

20 


maintains in the ordinary course of business 

03:03: 55 

21 


as part of the standard development process? 

03:04:00 

22 

A. 

Yes, this form does look typical. 

03:04:08 

23 


Exhibit 1247. 

03:04:11 

24 

Q. 

This was a non-electrical form, but the 

03:04:11 

25 


sender indicated it was for the National 

03:04:14 
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1 


off the record. 

05:38:17 

2 


VIDEOGRAPHER: The time is 5:38. 

05:38:17 

3 


This is the end of Tape No. 3, and we are now 

05:38:19 

4 


off the record. 

05 : 38 : 22 

5 


(Break taken) 

05 : 38 : 25 

6 


VIDEOGRAPHER: The time is 5:53. 

05:53: 03 

7 


This is the beginning of Tape No. 4, and we 

05:53: 15 

8 


are now back on the record. 

05:53:17 

9 


BY MR. BRIDGES: 

05:53:20 

10 

Q. 

Mr. Dubay, you mentioned earlier that NEPA's 

05:53:20 

11 


staff check each of these proposal and 

05:53:26 

12 


comment forms when they are submitted to look 

05 : 53 : 34 

13 


for signatures on the copyright language and 

05:53: 42 

14 


indications as to whether the material is 

05:53:46 

15 


original or comes from another source; is 

05:53:48 

16 


that correct? 

05:53: 52 

17 

A. 

We have a policy that each and every 

05:53: 53 

18 


proposal, public input or comment is reviewed 

05 : 53 : 57 

19 


for completeness being signature, copyright 

05:53:59 

20 


release as well as any attached materials for 

05:54: 03 

21 


potential copyright with those as well. 

05:54:08 

22 

Q. 

How many proposals, communications with 

05:54:11 

23 


public input or comments, falling in the 

05:54:20 

24 


categories you just mentioned, does NEPA 

05:54:26 

25 


receive each year? 

05:54:29 
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knowledge, it's the -- the requirement is all 

09:45 


states are supposed to become compliant with 

09:48 


it or deem to comply by another method every 

09:43 


so many years to the latest version of 

09:49 


90.1. 

09:41 


Q (BY MR. BECKER) When you say that all states 

09:45 

must 

become compliant, does that mean that the states 

09:47 

have 

to adopt this into their regulations or does it 

09:40 

mean 

that these states have to build their buildings to 

09:45 

comply with the EPAct? 

09:49 


MR. CUNNINGHAM: Object to form. 

09:41 


THE WITNESS: It means they're supposed 

09:43 


to adopt a code that is equivalent to the 

09:45 


current version of 90.1 within two -- I 

09:48 


believe it's within two years of each year. 

09:41 


or there is some other rules that they have 

09:45 


to follow if they don't deem to comply. 

09:48 


It does not have to be 90.1. It could 

09:42 


be another version of a different code. 

09:44 


So. . . 

09:47 


Q (BY MR. BECKER) What Other codes would -- 

09:45 

would suffice to -- to satisfy the EPAct? 

09:40 


MR. CUNNINGHAM: Gbject to form. 

09:44 


THE WITNESS: The lECC. 

09:47 


Q (BY MR. BECKER) What is the lECC? 

09:40 
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1 

A 

International Energy -- I'm not positive. 

I 

09:44 

2 

just speak in acronyms, so I can't remember. I have 

to 

09:49 

3 

look it 

up, to be honest. But it's through 


09:42 

4 

International Code Council. It's their energy 


09:47 

5 

efficiency code. 


09:42 

6 

Q 

The International Code Council, are they 


09:46 

7 

known as 

ICC? 


09:48 

8 

A 

Yes . 


09:40 

9 

Q 

What's the --is there any relationship of 


09:44 

10 

the lECC 

to ASHRAE 's Standard 90.1? 


09:47 

11 

A 

90.1 is a compliance option to the lECC. 


09:43 

12 

Q 

What does that mean? 


09:42 

13 

A 

It means you can choose --if you adopt that 

09:44 

14 

as your 

code and you adopt it in its entirety and 


09:49 

15 

then -- 

and 90.1 is a reference as a compliance option 

09:43 

16 

at the - 

- whatever level you're -- design your code - 


09:49 

17 

wherever 

that code is adopted, if they --if the 


09:43 

18 

builder 

wants to build according to what's in 90.1, 


09:46 

19 

they have that option or they can build according to 


09:49 

20 

the lECC 

, and then that's their choice. 


09:42 

21 

Q 

Does the lECC say within it that someone can 

09:41 

22 

comply with ASHRAE Standard 90.1 and that would be 


09:47 

23 

sufficient? 


09:40 

24 


MR. CUNNINGHAM: 0bject to form. 


09:41 

25 


THE WITNESS: It -- there is a reference 


09:43 
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1 

that are assigned to other managers in the department? 

09:47 

2 

A 

We just --we just split them up because 

09:41 

3 

of staff loads. One person can't support them based on 

09:44 

4 

their meeting schedules; one person can't do all of 

09:40 

5 

them . 

Some of them, it's based on their prior 

09:43 

6 

expertise . 

09:47 

7 

Q 

And do you know what standards they are that 

09:49 

8 

are not 

assigned to Mark Weber that are American 

09:41 

9 

standards? 

09:45 

10 

A 

Yes . 

09:45 

11 

Q 

And which standards are those? 

09:46 

12 

A 

90.1, 90.2, 90.4, 189.1, 15, 34. 

09:49 

13 

Q 

And who is Standard 90.1 assigned to? 

09:53 

14 

A 

Steve Ferguson. 

09:59 

15 

Q 

And you say that Steve Ferguson reports to 

09:50 

16 

you as 

well? 

09:53 

17 

A 

Yes . 

09:54 

18 

Q 

And what is Steve Ferguson's position? 

09:55 

19 

A 

Manager of standards for codes. 

09:58 

20 

Q 

And he's also the staff liaison for 90.1, you 

09:56 

21 

were saying? 

09:51 

22 

A 

Yes . 

09:51 

23 

Q 

0kay. What does Mr. Ferguson do as staff 

09:54 

24 

liaison 

for 90.1? 

09:57 

25 

A 

A lot of things. He'll -- he does -- he'll 

09:59 
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do a double review of the membership items reviewed by 09:53 
Katrina, works with the project committee chair to help 09:58 
come up with a balance committee, looking at terms, you 09:54 
know, helping making sure they, you know, get -- rotate 09:59 
people in and out per our rules. He attends all the 09:52 
full project committee meetings, some of the 09:59 

subcommittee meetings. 09:52 

He processes the letter ballots for approval 09:55 
of all drafts. He reviews the drafts to make sure 09:57 

they're written consistently. He points out conflicts 09:52 

when they make one change to a section and then they 09:56 
haven't made a similar change to another section so 09:58 

there's not conflicts. 09:53 

He reviews all of the public -- final 09:55 

publication drafts in the final roll-ups of the 90.1 09:58 

for each new version every three years. He does the 09:53 

minutes. 09:57 

Q Are you aware of any other work that 09:53 

Mr. Ferguson does as the staff liaison for 90.1? 09:55 

A That's -- that's pretty much the general 09:51 

stuff that I can think of. He has other duties besides 09:54 
90.1. 09:57 

Q Does Mr. Ferguson draft any of the text for 09:58 

90.1? 09:53 

A He reviews the drafts and points out 09:54 
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conflicts. 09:57 

Q But he doesn't contribute text directly to 09:57 
90.1? 09:51 

A No. He may comment when they're discussing 09:52 

proposed text changes to make them aware of something, 09:56 

but he does not necessarily, unless they wrote 09:50 

something in the incorrect format. 09:53 

Q And what would he do if they had written 09:56 

something in an incorrect format? 09:58 


A He would edit it, send it back. If it's a 09:50 
substantive change to fix it, then it would have to go 09:53 


back to the committee for a new vote. If it's 09:56 

editorial, then the chair or a subcommittee -- or in 09:59 
consultation with a subcommittee chair can say that's 09:54 
correct and -- and then move it forward in whatever 09:58 

step in the process it's in. 09:50 

Q When you say he edits it and sends it back, 09:51 

does that mean that he actually changes the text, or 09:54 

does this mean that he sends a comment that there is a 09:56 

conflict or something like that and leaves it to the 09:50 
committee to make the change? 09:52 

A If it's -- it depends. If it's a conflict 09:54 

and he understands --he has an engineering degree, so 09:57 
if he understands how to change it, he can propose a -- 09:51 

he may propose the wording change. If it's not 09:55 
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Page 38 

something he understands and it's a conflict, then 09:50 

he'll comment and ask the committee for direction. 09:53 

Q And is there any record of the wording 09:53 

changes that Mr. Ferguson has proposed? 09:56 

A There's probably -- if he sent something 09:52 

back, it -- to the committee, it would have been sent 09:54 
via email. 09:58 

Q If you wanted to go back and find any 09:51 

proposed changes that Mr. Ferguson had made, how would 09:57 
you go about doing that? 09:51 

A I'd have to look in his email. He wouldn't 09:52 

have proposed them in the minutes. That's not 09:55 

something recorded in the minutes, so he would have 09:57 

sent it via email. 09:59 

Q And how would that -- would that change be 09:52 

reflected in the minutes in -- in any way? 09:54 

A Not -- not unless it was -- if he sent a 09:58 

change back, this assumes that the committee has 09:54 

already approved the proposed change. And if there was 09:57 
an issue and he sent it back, then if -- if a change 09:59 

had to be made that was substantive, there would be 09:54 

another -- there would be a letter ballot. So then it 09:57 
would be reflected in a letter ballot. If it's 09:51 

editorial, the chair would accept it. 09:54 

Q Who makes the determination for a substantive 09:59 
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Page 97 

Q And the -- who drafts the title, purpose and 13:03 

scope? 13:07 

A The title, purpose and scope can be -- a new 13:02 

one can be submitted by anyone. I could submit one; 13:05 
you could submit one. The technical committee within 13:07 

ASHRAE is usually how it's submitted. 13:01 

Q And is the technical committee, are they 13:02 

volunteers or are they employees of ASHRAE? 13:07 

A Volunteers. 13:00 

Q And the project committee as well is 13:01 

volunteers, correct? 13:03 

A That's correct. 13:04 

Q How are ASHRAE employees involved in the 13:01 

creation and maintenance of ASHRAE Standard 90.1? 13:05 

A In the -- are you talking from now or are you 13:01 

talking about when it was first started? 13:04 

Q Let's -- let's go from when it first started 13:07 

until now. 13:09 

A So when the title, purpose and scope would 13:01 

have been proposed, a staff member would -- would 13:03 

review that to make sure it's in the correct format 13:05 

and, if there is some questions, would actually send it 13:09 
back to whoever had proposed it to make --to correct 13:01 
it or say if they're okay, if we met their intent, and 13:05 

then send it forward to -- it probably when -- 19 -- 13:09 
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Page 98 

90.1 was developed in, I think, 1975. They probably 13:05 
didn't have all the subcommittees that we have now, but 13:01 
would have went through the approving bodies up through 13:04 
the board that way. 13:07 

Q And would there have been a project committee 13:07 

as well for -- for the original 90.1? 13:09 

A Yes. 13:01 

Q And during that process, did staff members 13:09 

draft any of the text for 90.1? 13:15 

A From the beginning? 13:10 

Q Yeah. 13:12 

A Not unless they were making the edits to -- 13:13 

because of conformity and -- or conflicts or things 13:16 

like that. 13:19 

Q And would staff members have contributed any 13:12 

text to subsequent versions of 90.1? 13:18 

A In the same way, either in the discussions, 13:10 

if there's a conflict or stuff doesn't -- or through 13:13 
the editing and review of the material. 13:17 

Q And does ASHRAE have any record of that? 13:12 

A If it was done --it would have been done via 13:17 

email, at the time email started. 90.1 started before 13:10 

the Internet, so if the -- if -- if the records still 13:15 

existed, it would have been in paper format. 13:10 

Q What is ASHRAE 's purpose in creating these 13:11 
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Page 124 

A No. 14:00 

Q What -- what does it mean, then? 14:01 

A It means -- because the lECC uses 90.1 as 14:03 

a -- as a compliance option, if the state or 14:06 

jurisdiction adopted it and left that requirement in 14:01 

and did not change it, then that -- that particular 14:04 

state or jurisdiction could use 90.1. 14:09 

Q And on page 6, what's marked ASHRAE0003500 14:13 

titled "Challenges to Adoption," it says, "Cost of the 14:13 
standard," then subpoint, "Revenue objectives are 14:17 

antithetical to widespread adoption." 14:11 

Do you know what that statement was in 14:14 

reference to? 14:15 

A That people don't want to have to pay for the 14:18 

standard, is my guess, or they think the cost of the 14:12 

standard is too high. 14:14 

Q Has ASHRAE received comments or complaints 14:17 

that the cost of the -- the Standard 90.1 is too high? 14:10 

MR. CUNNINGHAM: I'm going to object to 14:14 

the scope. 14:16 

THE WITNESS: That would have been 14:17 

something that Steve Comstock would have 14:18 

known. He's the one that deals with the 14:10 

standards and the cost. 14:14 

Q (BY MR. BECKER) Are you personally aware of 14:15 
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Page 125 

any instances where individuals have complained about 14:17 
the cost of -- of the -- the 90.1 standard being too 14:11 
high? 14:16 

MR. CUNNINGHAM: Object to the scope 14:16 

again. Ms. Reiniche is not being deposed in 14:17 

her personal capacity. 14:10 

THE WITNESS: No, I'm not. 14:13 

Q (BY MR. BECKER) Two pages after that, on 14:13 

ASHRAE003502, it says, "Some recognized risks." And 14:16 
then in the middle of that page, it says, "Code 14:11 

proposals that are more stringent than 90.1 viewed as a 14:13 
significant risk to our standing in the marketplace. 14:19 
Others are not passive." 14:12 

Do you know what that refers to? 14:14 

A That means that there's been code proposals 14:10 

submitted to -- to the lECC that are more stringent 14:13 

than 90.1. 14:18 

Q Do you know how ASHRAE responded to this 14:17 

perceived risk that there were code proposals submitted 14:12 

that were more stringent than 90.1? 14:15 

A If a code proposal that was submitted was 14:10 

more stringent than 90.1, then ASHRAE would have spoke 14:13 

most likely against that proposal, depending on -- 14:18 

there's a lot of factors that that would have been 14:14 

dependent on. It would have depended on what part, 14:17 
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1 

include ASHRAE. 

17 

:44 

2 

And sent it to -- purportedly sent it to 

17 

:46 

3 

media, Congress, Federal Trade Commission, 

17 

:41 

4 

including salaries of the CSOs of those 

17 

:44 

5 

organizations, and then indicating that 

17 

:48 

6 

they're going to post those online on 

17 

:40 

7 

May 1st . 

17 

:44 

8 

Appears a member of the board responded 

17 

:46 

9 

back to Jeff asking why ASHRAE standards 

17 

:40 

10 

aren't included, and Jeff reported back that 

17 

:43 

11 

he -- he doesn't know, but right now they're 

17 

:46 

12 

happy to let someone else fight the battle 

17 

:49 

13 

since we're not included. 

17 

:42 

14 

Q (BY MR. BECKER) And this is in March 2012, 

17 

:50 

15 

correct? 

17 

:54 

16 

A Correct. 

17 

:55 

17 

Q So ASHRAE was at the very least aware of 

17 

:56 

18 

Public Resource in March of 2012, correct? 

17 

:52 

19 

A Correct. 

17 

:56 

20 

Q And Mr. Littleton says at the top of the page 

17 

:52 

21 

in the middle of the paragraph, "Developing standards. 

17 

:56 

22 

particularly those that are adopted into law, takes 

17 

:59 

23 

time and resources that someone must underwrite." 

17 

:52 

24 

Can you tell me about the time and resources 

17 

:58 

25 

that are required to develop standards? 

17 

:52 
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A For 90.1, I would say it's another full-time 
job for the volunteers that work on that, with the 
amount of hours they spend on subcommittee calls where 
they're drafting the -- where smaller groups are 
drafting it based on the expertise of the different 
chapters within 90.1, in addition to meeting four times 
a -- four times a year face-to-face, full subcommittee, 
full project committee members -- meetings for four 
days straight from 8 in the morning until 10 at night. 
It's a huge time commitment for those volunteers. 

Q And he says, "particularly those that are 
adopted into law." Why is it particularly those that 
are adopted into law that take time and resources? 

A Because usually when it's something that's 
going to be adopted into law and it's going to be a 
major change, it -- it generates a lot of comments, not 
just one or two, talking 50 to a hundred lengthy 
comments, because people in -- in the industry have 
different opinions and the committee has to listen to 
those, look at the -- whatever technical justification 
they submit, determine if -- if what they're submitting 
is cost justified, looking at, you know, what the 
change would do, and if that's truly what's being done 
in the industry. 

So what -- the more significant the change. 
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1 

the longer it takes to get something through the 

17: 

56 

2 

standards development process. 

17: 

58 

3 

Q And are there other reasons why the standards 

17: 

52 

4 

that are adopted into law would take greater time and 

17: 

55 

5 

resources? 

17: 

53 

6 

A I suppose that when you're --if you define 

17: 

57 

7 

laws including the codes, then there's the time it 

17: 

50 

8 

takes to present those changes to the code, to the 

17: 

54 

9 

testimony. Again, that's almost another full-time job. 

17: 

57 

10 

the amount of time people spend at those code hearings. 

17: 

51 

11 

talking about the issues. 

17: 

55 

12 

Q And are those code hearings before 

17: 

50 

13 

governmental bodies? 

17: 

52 

14 

A They're by code bodies. 

17: 

53 

15 

Q Code bodies. And what do you mean by "code 

17: 

54 

16 

bodies"? 

17: 

56 

17 

A International Code Council, NFPA, lATMO. 

17: 

57 

18 

Q Does that also include time and resources 

17: 

52 

19 

spent working with government officials? 

17: 

58 

20 

A It could, if it's going into federal 

17: 

52 

21 

regulations or federal law. 

17: 

54 

22 

Q Would it also include time and resources when 

17: 

58 

23 

it's going into state regulations or state law? 

17: 

51 

24 

A Yes, if -- if people are aware it's -- it's 

17: 

55 

25 

happening . 

17: 

58 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

AMERICAN SOCIETY FOR TESTING 
AND MATERIALS d/b/a ASTM 
INTERNATIONAL; NATIONAL FIRE 
PROTECTION ASSOCIATION, INC.,; 
and AMERICAN SOCIETY OF HEATING, 

REFRIGERATING, AND AIR-CONDITIONING 
ENGINEERS, INC. 

Plaintiffs, CIVIL ACTION FILE 
vs. NO. 1:13-CV-01215-EGS 

PUBLIC.RESOURCE.ORG, INC., 

Defendant . 

30(b)(6) VIDEOTAPED DEPOSITION OF 
STEVEN COMSTOCK 
March 5, 2015 
10:20 a.m. 

1075 Peachtree Street 
Suite 3625 

Atlanta, Georgia 30309 
Lee Ann Barnes, CCR-1852, RPR, CRR 
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Page 29 

90.1 in the 2010 edition, whether that is by physical 
copy sale, whether it's by bundled or value-added 
sale, whether it's by license, whether it's by some 
subscription or network license, but I'm omitting 
from this question the free reading facility. 

MR. LEWIS: Object to form. 

THE WITNESS: That would be pure conje- -- 
I -- I do not know. 

Q. (By Mr. Bridges) What -- is there a 
standard retail price for the current version of 
ASHRAE 90.1? 

A. Yes, there is. 

Q. How much is that? 

A. That's what I'm -- I believe the ASHRAE 
member price for the current edition of standard 90.1 
is $99. I believe the list price is $120. 

Typically, our member discount is 15 percent. 

Q. Does ASHRAE have a figure of -- strike 

that . 

Does ASHRAE have an understanding of the 
approximate revenue that it has gained from the sale 
or licensing, direct or indirect, of the ASHRAE 90.1 
standard? 

A. We would have the information that would 
represent the revenue from the copies that we sell. 
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1 

ASHRAE home page. 

2 

Secondly would be if they con- -- if they 

3 

just contact ASHRAE in -- in general. 

4 

Q. And if -- are there any other ways that 

5 

you're aware of? 

6 

A. No, just those two. 

7 

Q. If someone contacts ASHRAE in general, is 

8 

it my understanding, based on your testimony earlier. 

9 

that the person contacting ASHRAE is likely to be 

10 

directed to your assistant? 

11 

A. That is correct. 

12 

Q. And your assistant would typically act as 

13 

some kind of interface between ASHRAE and whoever 's 

14 

seeking the permission? 

15 

A. That is correct. 

16 

Q. Who besides yourself would direct your 

17 

assistant in connection with the assistant's handling 

18 

the requests for permission? 

19 

A. I would be the only person who would be 

20 

giving her that direction. 

21 

Q. I also want to review systematically some 

22 

of the information that I've heard today about 

23 

sources other than ASHRAE for ASHRAE standards. 

24 

So to begin with, ASHRAE makes its 

25 

standards available through the Web to persons who 
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want to view or acquire the standards through the Web 

2 

interface, whether by using the free viewing facility 

3 

or by ordering a PDF or ordering a CD; is that 

4 

correct? 

5 

A. That is correct, or a book. 

6 

Q. If somebody wants networked access to 

7 

ASHRAE's standards, that person normally goes through 

8 

a reseller; is that correct? 

9 

A. That is correct. 

10 

Q. And you identified several resellers 

11 

earlier today; correct? 

12 

A. That is correct. 

13 

Q. Are there any other significant resellers 

14 

apart from the four you mentioned who resell ASHRAE's 

15 

standards? 

16 

A. I don't -- significant sellers, the only 

17 

other ones that come to mind, SAI Global -- I don't 

18 

believe I referenced them, and Barber Index would 

19 

be -- would be - - I think that may be six then. 

20 

Those are the principal resellers. 

21 

Q. And then apart from them, there may be book 

22 

retailers? 

23 

A. (Witness nodded head affirmatively.) 

24 

MR. LEWIS: You have to -- 

25 

THE WITNESS: Yes. 
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1 Q. (By Mr. Bridges) What other major sources 

2 of AST- -- sorry, of ASHRAE standards other than 

3 ASHRAE have I missed? 

4 A. When you say "sources," sources that make 

5 our documents available in the marketplace? 

6 Q. Right, right. What I would consider to be 

7 a source to which a member of the public would go in 

8 order to obtain ASHRAE standards. 

9 A. I know we have publications in Amazon, for 

10 example. I don't know if -- offhand, I can't recall 

11 if among the titles they offer are standards, but I 

12 would think it's likely that they would be. 

13 Q. Any others that we haven't reviewed? 

14 A. There's an assortment of small book 

15 redistributors. Engineer's Bookstore over at Georgia 

16 Tech, for example, Barnes & Noble, which does college 

17 bookstores. They may maintain inventory of ASHRAE 

18 standards for resale. 

19 Q. Do college students get a discount on the 

20 price of AS- -- of ASHRAE standards? 

21 A. We have a student member price that is 

22 available to student members of ASHRAE. 

23 Q. And do members have to purchase standards 

24 through ASHRAE 's website in order to take advantage 

25 of member discount? 
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PUBLIC.RESOURCE.ORG ~A Nonprofit Corporation 


Public Works for a Better Government 


April 1,2015 


VIA EMAIL AND FIRST CLASS MAIL 


FOIA Requester Service Center 
US Consumer Product Safety Commission 
4330 East West Highway, Room 820 
Bethesda, MD 20814 
E-mail: cpsc-foia@cpsc.gov 

RE: Freedom of Information Act Request 

Dear FOIA Officer: 

On behalf of Public. Resource. Org, and pursuant to the Freedom of Information Act, 5 
U.S.C. § 552, 1 request a copy ofASTM F 1447-94, Standard Specification for Protective 
Headgear Used in Bicycling 1994 Edition which is incorporated by reference in 16 
CFR 1203.53(b) and used in 16 CFR 1203.53(a). 

Please provide the record in electronic form if possible. 

If it is your position that ASTM F 1447-94 (or portions thereof) is exempt from 
disclosure, please state the basis of the denial of each portion of the record withheld. 
In addition, please provide the nonexempt portions of the record. 

Public. Resource. Org requests that all fees in connection with this FOLA request be 
waived in accordance with 5 U.S.C. § 552(a)(4)(A)(iii), because it does not seek the 
records for a commercial purpose and disclosure “is in the public interest because it 
is likely to contribute significantly to public understanding of the operations and 
activities of the government.” Because it was incorporated by reference into the 
Code of Federal Regulations, the requested record is part of the agency’s governing 
law. Accordingly, it is the essence of the “operations and activities of the 
government.” However, because it is not published in the Federal Register, the public 
does not have the same access to it that it has to other parts of the agency’s 
regulations. Disclosure of the record will allow the public to gain knowledge about 
what is included in the agency’s binding law. 

Public. Resource. Org does not have a commercial interest in the requested record. 
Public. Resource. Org is a 501(c)(3) public charity chartered to make government 
information more broadly available without fee to any and all users. 

Public. Resource. Org has demonstrated an ability to disseminate information about 
the government and its activities to the public. It is one of the largest distribution 
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sites for public information related to the U.S. government, including over 14,000 
hours of video from Congressional hearings posted at the request of the Speaker of 
the House, over 8 million Form 990 reports filed with the Internal Revenue Service, 
over 6,000 U.S. government videos posted in cooperation with the Archivist of the 
United States, and the historical opinions of the U.S. Court of Appeals. As the 
President of Public. Resource. Org, 1 am frequently quoted in major media 
publications such as the New York Times, Business Week, the New Republic, and the 
Washington Post. 1 also testify before Congress on issues of public access to 
government information and am a frequent public speaker on the subject. 

Accordingly, we request that you waive all fees for locating and duplicating the 
requested record. If, however, a waiver is not granted, and if the fees to be assessed 
in connection with this request exceed $200, please obtain my approval before any 
such costs are incurred. 

We will expect a response within 20 working days as provided by law. If you have 
any questions regarding this request, please contact me at (707) 827-7290. 

Thank you very much for your attention to this matter. 

Sincerely, 

Digitally signed by Carl 
Malamud 

DN: cn=Carl Malamud, 
o=Public.Resource.Org 
,ou, 

email=carl@med ia.org, 
c=US 

Date: 2015.04.01 
06:30:44 -07’00' 

Carl Malamud 
President & CEO 
Public. Resource. Org 



cc: David Halperin 

Of Counsel 
Public. Resource. Org 
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PUBLIC.RESOURCE.ORG ~A Nonprofit Corporation 

Public Works for a Better Government 


April 1,2015 


VIA HTTP AND FIRST CLASS MAIL 


U.S. Department of Housing and Urban Development 
Freedom of Information Act Office 
451 7th Street, SW, Room 10139 
Washington, DC 20410-3000 

URL: https://hudpal.efoia-host.com/palMain.aspx 

RE: Freedom of Information Act Request 

Dear FOIA Officer: 

On behalf of Public. Resource. Org, and pursuant to the Freedom of Information Act, 5 
U.S.C. § 552, 1 request a copy of Underwriters’ Laboratories UL 181-2003, Standard for 
Safety Factory-Made Air Ducts and Air Connectors which is incorporated by reference 
in 24 CFR 3280.4 and used in 24 CFR 3280.702. 

Please provide the record in electronic form if possible. 

If it is your position that UL 181-2003, Standard for Safety Factory-Made Air Ducts and 
Air Connectors (or portions thereof) is exempt from disclosure, please state the basis 
of the denial of each portion of the record withheld. In addition, please provide the 
nonexempt portions of the record. 

Public. Resource. Org requests that all fees in connection with this FOLA request be 
waived in accordance with 5 U.S.C. § 552(a)(4)(A)(iii), because it does not seek the 
records for a commercial purpose and disclosure “is in the public interest because it 
is likely to contribute significantly to public understanding of the operations and 
activities of the government.” Because it was incorporated by reference into the 
Code of Federal Regulations, the requested record is part of the agency’s governing 
law. Accordingly, it is the essence of the “operations and activities of the 
government.” However, because it is not published in the Federal Register, the public 
does not have the same access to it that it has to other parts of the agency’s 
regulations. Disclosure of the record will allow the public to gain knowledge about 
what is included in the agency’s binding law. 

Public. Resource. Org does not have a commercial interest in the requested record. 
Public. Resource. Org is a 501(c)(3) public charity chartered to make government 
information more broadly available without fee to any and all users. 

Public. Resource. Org has demonstrated an ability to disseminate information about 
the government and its activities to the public. It is one of the largest distribution 


carl@media.org 
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sites for public information related to the U.S. goveriunent, including over 14,000 
hours of video from Congressional hearings posted at the request of the Speaker of 
the House, over 8 million Form 990 reports filed with the Internal Revenue Service, 
over 6,000 U.S. government videos posted in cooperation with the Archivist of the 
United States, and the historical opinions of the U.S. Court of Appeals. As the 
President of Public. Resource. Org, 1 am frequently quoted in major media 
publications such as the New York Times, Business Week, the New Republic, and the 
Washington Post. 1 also testify before Congress on issues of public access to 
government information and am a frequent public speaker on the subject. 

Accordingly, we request that you waive all fees for locating and duplicating the 
requested record. If, however, a waiver is not granted, and if the fees to be assessed 
in connection with this request exceed $200, please obtain my approval before any 
such costs are incurred. 

We will expect a response within 20 working days as provided by law. If you have 
any questions regarding this request, please contact me at (707) 827-7290. 

Thank you very much for your attention to this matter. 

Sincerely, 

Digitally signed by Carl 
Malamud 

DN: cn=Carl Malamud, 
o=Public.Resource.Org 
,ou, 

email=carl@med ia.org, 
c=US 

Date: 2015.04.01 
06:30:44 -07’00' 

Carl Malamud 
President & CEO 
Public. Resource. Org 



cc: David Halperin 

Of Counsel 
Public. Resource. Org 
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EXHIBIT 10 



United States Department of the Interior 



IN REPLY REFER TO: 

VIA U.S. MAIL 


OFFICE OF THE SOLICITOR 
1849 C STREET, NW 
WASHINGTON, DC 20240 


Mr. Carl Malamud 
President, Public.Resource.Org 
1005 Gravenstein Highway North 
Sebastopol, CA 95472 

Re: Your letter dated July 20, 2015 


SEP -8 206 


Dear Mr. Malamud, 

I am writing to you on behalf of Solicitor Hilary Tompkins in response to your letter dated July 
20, 2015. As you know, in that letter you identified a number of concerns with respect to the 
treatment of your public comment by the Bureau of Safety and Environmental Enforcement 
(BSEE) in conjunction with BSEE’s proposed regulatory update concerning cranes mounted on 
fixed oil and gas platforms on the outer Continental Shelf (OCS). BSEE’s proposed rule would 
incorporate by reference the updated Seventh Edition of American Petroleum Institute (API) 
Specification 2C (Spec. 2C), “Offshore Pedestal-mounted Cranes” (2012), into its regulations in 
place of the Sixth edition of API Spec. 2C currently incorporated by reference in BSEE 
regulations.* 

Your principal concerns focus on two issues: the initial unavailability of your comment in 
Hypertext Markup Language (HTML), the native file format in which you submitted your 
comment, and BSEE’s decision to withhold publishing two comment attachments based on 
BSEE’s determination that those attachments contain copyrighted material. Specifically, your 
attachments presented the Sixth edition of API Spec. 2C in two different formats. 

With respect to the first issue, it is my understanding that the administrator of the Federal Docket 
Management System (FDMS) is responsible for maintenance of the public dockets on 
regulations.gov and the manner and format in which public comments are posted on that website. 
In any event, as you requested, FDMS ultimately posted your comment in the HTML format. 
Accordingly, it appears that FDMS has addressed your concern about your comment’s file 
format and its accessibility. 

In regard to your second issue concerning copyrighted material, I have confirmed that BSEE’s 
incorporation by reference of materials into its regulations does not waive or vitiate any 
applicable copyright protections associated with those materials. The Office of the Federal 


' 30 C.F.R. § 250.108(c) and (d) currently require compliance with the Sixth edition of API Spec. 2C. The proposed 
rule would require compliance with the Seventh edition of API Spec. 2C. BSEE’s current incorporation by 
reference of the Sixth edition of API Spec. 2C is reflected in 30 C.F.R. § 250.198(h)(69). 
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Register (OFR) recently explained that relevant laws “have not eliminated the availability of 
copyright protection for privately developed codes and standards . . . incorporated into federal 
regulations.” 79 Fed. Reg. 66267, 66268 (Nov. 7, 2014). Based on API’s longstanding position 
and BSEE’s review of the standard itself, BSEE reasonably concluded that the Sixth edition of 
API Spec. 2C is a privately developed standard protected by copyright maintained by API.^ As 
OFR noted, an agency’s incorporation by reference of a copyrighted standard does not eliminate 
applicable copyright protections. Therefore, BSEE reasonably and properly concluded that 
FDMS should not post on regulations.gov the attachments associated with your comment 
because those attachments contained copyrighted material. BSEE also properly described its 
obligations concerning copyrighted material in the notice of proposed rulemaking: “When a 
copyrighted industry standard is incorporated by reference into our regulations, BSEE is 
obligated to observe and protect that copyright.”^ However, consistent with BSEE’s 
longstanding practice, and with OFR’s regulations on incorporation by reference (1 C.F.R. § 
51.5), BSEE also provided instructions in that notice on how the public may view the 
incorporated API standard on API’s public website.'^ 

In addition, even though BSEE correctly decided not to post API Spec. 2C in the docket on 
regulations.gov because of the copyright protections, BSEE continues to make this standard 
available, without charge, for public review and inspection at its offices.^ Thus, BSEE has made 
the material it proposes to incorporate by reference reasonably available to interested parties and 
discussed the reasonable availability of this material in accordance with 1 C.F.R. § 51.5(a)(1). 



Dennis Daugherty 

Assistant Solicitor, Offshore Resources 
Division of Mineral Resources 
Office of the Solicitor 


Cc: Honorable Hilary C. Tompkins 

Solicitor, U.S. Department of the Interior 

Mr. Brian M. Salerno 

Director, Bureau of Safety and Environmental Enforcement 


^ In fact, it is my understanding that your attachments, which reproduced the Sixth edition of API Spec. 2C, also 
reflected API’s copyright designation and prohibition against reproduction or transmission without prior written 
permission. 

^ 80 Fed. Reg, 341 13, 34114 (June 15, 2015). 

" Id. 

^ Id. 
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OFFICE OF ADMINISTRATION 


U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON. DC 20410-3000 

AUG - 6 2015 


Mr. Carl Malamud 
President and CEO 
Public Resource Organization 
1005 Gravenstein Highway North 
Sebastopol, CA 95472 


RE: Freedom of Information Act Request 

FOIA Control No.: 15-FI-HQ-01670 


Dear Mr. Malamud: 

This letter is in response to your Freedom of Information Act (FOIA) request dated 
July 2, 2015. Specifically, you requested the Underwriter Laboratories (UL) 737 standard which 
applies to homes and manufactured housing. 

When responding to a FOIA request, the Department of Housing and Urban 
Development searches for responsive documents existing up to the date that the request is 
received in the Department’s FOIA Branch. Your request was received on July 2, 2015. 

A search of Headquarters’ records by knowledgeable staff failed to locate any documents at 
HUD Headquarters that would be responsive to your request. The standard that you requested is 
copyrighted by UL. You will need to purchase a copy of the standard directly from UL. 

I am the official responsible for this determination based on information provided by the 
Office of Housing. You may appeal this determination within 30 days from the date of this 
letter. If you decide to appeal, your appeal should include copies of your original request and 
this response, as well as a discussion of the reasons supporting your appeal. The envelope 
should be plainly marked to indicate that it contains a FOIA appeal and be addressed to: 

U.S. Department of Housing and Urban Development 

Attention: FOIA Appeals 

OGC, Ethics and Appeals Law Division 

451 Seventh Street, SW, Suite 213 

Washington, DC 20410 


Telephone: (202)708-3815 
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For your information, your FOIA request, including your identity and any information 
made available, is releasable to the public under subsequent FOIA requests. In responding to 
these requests, the Department does not release personal information, such as home address 
telephone number, or Social Security number, all of which are protected from disclosure under 
FOIA Exemption 6. 

If you need additional information, please contact Ms. Eugenia Harris at 
(202) 402-5074. Thank you for your interest in the Department’s programs and policies. 


Sincerely, 




Vicky Lewis 
Deputy Director, Office 
Of the Executive Correspondence 
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OFFICE OF ADMINISTRATION 


U.S. DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON. DC 20410-3000 

AUG - 6 2015 


Mr. Carl Malamud 
President and CEO 
Public Resource Organization 
1005 Gravenstein Highway North 
Sebastopol, CA 95472 


RE: Freedom of Information Act Request 

FOIA Control No.: 15-FI-HQ-01670 


Dear Mr. Malamud: 

This letter is in response to your Freedom of Information Act (FOIA) request dated 
July 2, 2015. Specifically, you requested the Underwriter Laboratories (UL) 737 standard which 
applies to homes and manufactured housing. 

When responding to a FOIA request, the Department of Housing and Urban 
Development searches for responsive documents existing up to the date that the request is 
received in the Department’s FOIA Branch. Your request was received on July 2, 2015. 

A search of Headquarters’ records by knowledgeable staff failed to locate any documents at 
HUD Headquarters that would be responsive to your request. The standard that you requested is 
copyrighted by UL. You will need to purchase a copy of the standard directly from UL. 

I am the official responsible for this determination based on information provided by the 
Office of Housing. You may appeal this determination within 30 days from the date of this 
letter. If you decide to appeal, your appeal should include copies of your original request and 
this response, as well as a discussion of the reasons supporting your appeal. The envelope 
should be plainly marked to indicate that it contains a FOIA appeal and be addressed to: 

U.S. Department of Housing and Urban Development 

Attention: FOIA Appeals 

OGC, Ethics and Appeals Law Division 

451 Seventh Street, SW, Suite 213 

Washington, DC 20410 


Telephone: (202)708-3815 
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For your information, your FOIA request, including your identity and any information 
made available, is releasable to the public under subsequent FOIA requests. In responding to 
these requests, the Department does not release personal information, such as home address 
telephone number, or Social Security number, all of which are protected from disclosure under 
FOIA Exemption 6. 

If you need additional information, please contact Ms. Eugenia Harris at 
(202) 402-5074. Thank you for your interest in the Department’s programs and policies. 


Sincerely, 




Vicky Lewis 
Deputy Director, Office 
Of the Executive Correspondence 
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 

4330 EAST WEST HIGHWAY 
BETHESDA, MARYLAND 20814-4408 

Todd A. Stevenson 

The Secretariat = Office of the Secretary 
Office of the General Counsel 

May 18, 2015 


Tel: 301-504-6836 
Fax: 301-504-0127 
tstevenson@CDSc.oov 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 


Carl Malamud 

President & CEO 

Public Resource.Org 

1005 Gravenstein Highway North 

Sebastopol, CA 95472 


Re: FOIA Request 15-F-00342 seeking the ASTM product standard, ASTM F 1447-94, Standard 
Specification for Protective Headgear Used in Bicycling 1994 Edition, which is incorporated by 
reference ikn 16 CFR 1203.53(b) and used in 16 CFR 1203.53(a) FCPSC interaction with the 
ANSI Z21/CGP Joint Central Furnace working group . 

Mr. McFarlan: 

Thank you for your Freedom of Information Act (“FOIA”) request seeking 
information from the U.S. Consumer Product Safety Commission (“Commission”). 

The records that you seek, ASTM F 1447-94, Standard Specification for Protective 
Headgear Used in Bicycling 1994 Edition, are the copyright property of ASTM (American 
Society for Testing and Materials. The ASTM standard must be purchased from ASTM from 
their website, www.astm.org/ . 

According to the Commission's FOIA regulations at 16 C.F.R. § 1015.7, you may 
appeal our decision within thirty (30) days of your receipt of this letter by writing to: FOIA 
APPEAL, General Counsel, ATTN: Office of the Secretary, U.S. Consumer Product Safety 
Commission, 4330 East West Highway, Bethesda, Maryland 20814-4408. 

Processing this request, performing the file searches and preparing the information, 
cost the Commission $50.00. In this instance, we have decided to waive all of the charges. 


Sincerely, 



Enclosures 


CPSC Hotline: 1-800-638-CPSC (2772) ☆ CPSC's Web Site: http://www.cpsc, gov 
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 

4330 EAST WEST HIGHWAY 
BETHESDA, MARYLAND 20814-4408 

Todd A. Stevenson 

The Secretariat « Office of the Secretary 
Office of the General Counsel 

May 18, 2015 


Tel: 301-504-6836 
Fax: 301-504-0127 
Email: tstevenson@cpsc.aov 


CERTIFIED MAIL - RETURN RECEIPT REQUESTED 


Carl Malamud 

President & CEO 

Public Resource.Org 

1005 Gravenstein Highway North 

Sebastopol, CA 95472 



Re: FOIA Request 15-F-00342 seeking the ASTM product standard, ASTM F 1447-94, Standard 
Specification for Protective Headgear Used in Bicycling 1994 Edition, which is incorporated by 
reference in 16 CFR 1203.53(b) and used in 16 CFR 1203.53(a) (Corrected Response) 

Mr. Malamud: 

Thank you for your Freedom of Information Act (“FOIA”) request seeking 
information from the U.S. Consumer Product Safety Commission (“Commission”). 

The records that you seek, ASTM F 1447-94, Standard Specification for Protective 
Headgear Used in Bicycling 1994 Edition, are the copyright property of ASTM (.American 
Society for Testing and Materials. The ASTM standard must be purchased from ASTM from 
their website, www'.astm.org/ . 

According to the Commission's FOIA regulations at 16 C.F.R. § 1015.7, you may 
appeal our decision within thirty (30) days of your receipt of this letter by writing to: FOIA 
APPEAL, General Counsel, ATTN: Office of the Secretary, U.S. Consumer Product Safety 
Commission, 4330 East West Highway, Bethesda, Maryland 20814-4408. 

Processing this request, performing the file searches and preparing the information, 
cost the Commission $50.00. In this instance, we have decided to waive all of the charges. 


Sincerely, 



CPSC Hotline: 1-800-638-CPSC (2772) ☆ CPSC's Web Site: http://www,cpsc.gov 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AMERICAN SOCIETY FOR TESTING AND 
MATERIALS d/b/a/ ASTM INTERNATIONAL; 

NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 

AMERICAN SOCIETY OF HEATING, 
REFRIGERATING, AND AIR-CONDITIONING 
ENGINEERS, INC. 

Plaintiffs, 


PUBLIC.RESOURCE.ORG, INC., 


Case No. I;I3-cv-0I2I5-EGS 


DEFENDANT-COUNTERCLAIMANT 
PUBLIC.RESOURCE.ORG, INC.’S 
RESPONSE TO PLAINTIFF- 
COUNTERDEFENDANT AMERICAN 
SOCIETY FOR TESTING AND 
MATERIALS d/b/a ASTM 
INTERNATIONAL’S FIRST SET OF 
INTERROGATORIES (NOS. 1-15) 


Filed; August 6, 2013 


Defendant. 


PUBLIC.RESOURCE.ORG, INC., 


Counterelaimant, 


V. 


AMERICAN SOCIETY FOR TESTING AND 
MATERIALS d/b/a/ ASTM INTERNATIONAL; 

NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 

AMERICAN SOCIETY OF HEATING, 
REFRIGERATING, AND AIR-CONDITIONING 
ENGINEERS, INC. 


Counterdefendants . 
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Trademarks is a fair use, deseribe all faets and evidenee supporting your eontention. 

RESPONSE TO INTERROGATORY NO. 8 : 

Publie Resouree ineorporates its general objeetions as if fully set forth herein. Publie 
Resouree objeets to this interrogatory to the extent it seeks diselosure of “all faets and evidenee 
supporting your eontention” and therefore seeks diselosure of information that falls under the 
work produet doetrine. Publie Resouree objeets to this interrogatory and to the term “fair use” as 
vague and ambiguous. Publie Resouree objeets to this interrogatory beeause it seeks information 
that is publiely available, already known, or equally available to Plaintiffs. Publie Resouree 
objeets to this interrogatory as premature, as it seeks “all faets and evidenee” at an early stage of 
the litigation. 

INTERROGATORY NO. 9 : 

If you eontend that Plaintiffs are misusing or have misused their eopyrights and/or 
trademarks, deseribe all faets and evidenee supporting your eontention. 

RESPONSE TO INTERROGATORY NO. 9 : 

Publie Resouree ineorporates its general objeetions as if fully set forth herein. Publie 
Resouree objeets to this interrogatory to the extent it seeks diselosure of “all faets and evidenee 
supporting your eontention” and therefore seeks diselosure of information that falls under the 
work produet doetrine. Publie Resouree objeets to this interrogatory and to the term “misused” 
as vague and ambiguous. Publie Resouree objeets to this interrogatory beeause it seeks 
information that is publiely available, already known, or equally available to Plaintiffs. Publie 
Resouree objeets to this interrogatory as premature, as it seeks “all faets and evidenee” at an 
early stage of the litigation. 

INTERROGATORY NO. 10 : 

If you eontend that Publie Resouree has not used Plaintiffs’ Trademarks in eommeree, 
deseribe all faets and evidenee supporting your eontention. 

RESPONSE TO INTERROGATORY NO. 10 : 

Publie Resouree ineorporates its general objeetions as if fully set forth herein. Publie 


11 
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Resource objects to this interrogatory to the extent it seeks disclosure of “all facts and evidence 
supporting your contention” and therefore seeks disclosure of information that falls under the 
work product doctrine. Public Resource objects to this interrogatory because it seeks 
information that is publicly available, already known, or equally available to Plaintiffs. Public 
Resource objects to this interrogatory as premature, as it seeks “all facts and evidence” at an 
early stage of the litigation. 

INTERROGATORY NO. 11 : 

If you contend that Plaintiffs’ claims are barred by waiver or estoppel, describe all facts 
and evidence supporting your contention. 

RESPONSE TO INTERROGATORY NO. 11 : 

Public Resource incorporates its general objections as if fully set forth herein. Public 
Resource objects to this interrogatory to the extent it seeks disclosure of “all facts and evidence 
supporting your contention” and therefore seeks disclosure of information that falls under the 
work product doctrine. Public Resource objects to this interrogatory because it seeks 
information that is publicly available, already known, or equally available to Plaintiffs. Public 
Resource objects to this interrogatory as premature, as it seeks “all facts and evidence” at an 
early stage of the litigation. 

INTERROGATORY NO. 12 : 

For each interrogatory, identify all persons who provided information or documents for 
Public Resource’s responses and the persons who are most knowledgeable about the factual 
subject matter. 

RESPONSE TO INTERROGATORY NO. 12 : 

Public Resource incorporates its general objections as if fully set forth herein. Public 
Resource objects to this interrogatory to the extent it seeks disclosure of information that falls 
under the attorney-client privilege, the work product doctrine, or any other applicable privilege 
or protection. Public Resource objects to this interrogatory because it seeks information that is 
publicly available, already known, or equally available to Plaintiffs. 


12 
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Witness 




Show Me The Manual 


[music] 


Man i: [o:io] Public Resource is a nonprofit corporation, and our mission is to 
make government information more available. We've put 14,000 hours of 
congressional hearings online, we've put 100 years of the Court of Appeals that 
were not available on the Internet for anybody to use without restriction. But 
people may not realize this, there's a large part of the federal law and the state 
law that isn't available, and it costs money to purchase. 

Efren Carrillo: [0:37] My name is Efren Carrillo, Sonoma County Supervisor 
representing the 5th District. Another responsibility that comes with being on the 
Board is also a Director of the Sonoma County Water Agency. We are charged 
with the duties of water supply, flood control and sanitation. [0:50] In fulfilling 
our responsibility to provide water to our constituents, we're required to follow 
strict state regulations and federal regulations. Here in our agency, we do spend 
thousands of dollars in ensuring that we have the codes and the regulations 
available to us to ensure that we are meeting our requirements. 

Roberta MacIntyre: [1:09] Hi, I’m Roberta MacIntyre, I'm the Fire Marshal 
for the County of Sonoma. That means I'm responsible for fire prevention. As the 
Fire Marshal for Sonoma County, one of the things we have to do is maintain an 
enormous library of codes and standards. [1:24] For example, not only do we 
have to have the California fire code, but we also have to have the California 
building code, the California electrical code, the residential code now, which is 
new to California. On top of all of that, we have the entire NFPA standard set, 
which in itself is, for my budget, about $1,500. 

Shems Peterson: [1:46] I'm Shems Peterson, Head Building Inspector for 
Sonoma County. This is my 26th year of service. [1:52] The department has to 
purchase the codes for all the inspection and plan check staff for the County of 
Sonoma. I believe it was over $30,000 for the last code cycle. 

Man 1: [2:02] Because a lot of technical standards developed by the private 
sector are mandated by the federal government and by state governments, we 
think that citizens have a right to read these laws that are binding, that are 
critical to the public safety, that have criminal penalties attached for 
noncompliance. [2:21] We're buying these standards. We started by spending 
$7,500 for 73 standards that are mandated by OSHA and the Department of 
Transportation. We've gone on and spent another $30,000 buying some of these 
standards that have been incorporated by reference. We're beginning the process 
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of cop)dng those standards, retyping them into HTML so that the tables are 
nicely typeset, we're taking the diagrams and we're redrawing the diagrams so 
that they look nice, and we're trying to make this information available to the 
people. 

Man 2: [2:53] When somebody can say to you, "This is the law," and you can't 
read it unless you pay for it, then we've really undermined something really 
fundamental in our society. 

Shems: [3:04] Contractors, designers, architects, civil engineers, structural 
engineers need to know or to verify they're in compliance by looking at the code, 
particularly structural engineers, because there's actually formulas in there that 
they have to use in order to demonstrate their design will withstand the 
structural loads that are going to be imposed. 

Efren: [3:26] You know, oftentimes people think that the regulations or the laws 
in the books are only for the engineers or for the decision-makers. Private 
residents want to see this information and want to have access to that as well, 
whether it's the private resident turning on the tap, whether it's the farmer who 
depends on the water to grow their crop. I absolutely believe that this 
information should be made available to everybody. 

Roberta: [3:51] For volunteer firefighters, really, fundamentally, they should 
have an awareness of fire prevention. In terms of the reference standards for 
them, the one that comes to the top of my mind is NFPA 1500. That is the 
reference standard that speaks to their fire protection ensemble, their clothing 
that they wear. 

Man 1: [4:12] I'm a firm believer that when you put technical information up on 
the Internet, people have the opportunity to educate themselves, to create new 
businesses, and just as importantly, they have the opportunity to know what the 
law says and obey the law. They have the opportunity to have access to justice, to 
be able to say, "Gee, I want to do something; let's m^e sure I'm doing it right." 

Bill Fink: [4:36] My name's Bill Fink. Over the years. I've imported a number of 
vehicles for sale in this country. The standards have never told you how to meet 
them. The standards basically say what needs to be done, and how you do it is up 
to you. 

Man 1: [4:49] Our goal is that our government reform the way they make 
regulations, and make public access to the law a fundamental part of the 
regulatory process. 
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Shems: [5:00] One time when I was out during an inspection, not going out in 
the field like I used to, I had 1998 codebooks in my vehicle, because I hadn't 
changed them over yet, and we were in the 2007 version. The gentleman on-site 
had a smartphone, and we went to your website, got into the building code, and 
could look at a specific section that I needed in order to determine whether he 
was in compliance or not. The laptop for the standards would be able to do the 
same thing, it'd be wonderful. 

Roberta: [5:29] I remember years ago, before we had the ensemble 
requirements per se, we would go into a building to make a fire attack, and you 
knew it was about time to back out when the earwax in your ears started to melt 
and drip out. That was an indicator that, "You know what? It's getting a little hot 
in here, let's get out." 

Man 3: [5:49] Part of the magic of the automobile manufacturing procedure is to 
do good without obviously doing good. This car will stand up to a 50-mile-an- 
hour rear impact. 

Shems: [6:03] In an earthquake, when a force comes this way, the tendency is 
for the building to want to uplift on one end. It's hard for us, as people to 
conceive a huge building actually lifting up and turning over, but yet it does 
happen. [6:16] If you have a load path that allows the energy or the load to be 
transmitted from the topmost down to the ground, and they're all connected 
properly, the result will be less catastrophic damage. You’ll always have damage 
in an earthquake, broken windows, broken sheetrock, some doors and things like 
that, but what we're trying to prevent here is catastrophic damage where lives are 
lost and huge property damage occurs. The purpose of the code provides for 
methods and prescribes methods that you have to use to help mitigate those 
forces that are applied in an earthquake. 

[6:54] When you have an "X" or cross like this embracing the vertical elements, 
what it does is it will help move everything together and again, prevent 
catastrophic damage and that's an important part of a seismic force-resisting 
element. 

Rob Bulik: [7:09] My name is Rob Bulik. I own Schank Brothers' Garage and I 
care about workplace safety, [music plays] It's a high-current electric motor that 
runs a hydraulic pump that powers the pistons. The shop's main air compressor 
powers all of our air tools that we have here. It runs two hydraulic cylinders and 
it's also balanced with the steel cables that support everything. [7:29] Just some 
light duty welding, things like that, anything that needs heat applied to it. The 
electrical part is quite dangerous if we had issues with the wiring or something 
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like that. If one of these tanks was to fall over and the top was to break off, the 
thing will basically shoot off like a missile, [music ends] 

[music 07:44 to 08:03] 

Man 1; [8:04] Our goal here is to publish a law to establish the principle that the 
law become available, but then government should take this over and figure out a 
way to make the law available and do it in a way that the standards bodies that 
make these standards are able to survive because they do need money. [8:21] The 
National Fire Protection Association, for example, does amazing work. They save 
lives. They have standards for fire sprinklers, standards for fire hydrants, 
standards for foam, standards for life safety, and these protect the lives of our 
volunteer fire fighters. They protect the lives of our children. It's important that 
organizations like the National Fire Protection Association continue to survive. 

Roberta: [8:44] To do my job properly, I have to have those standards. I refer to 
those standards on a daily basis. With the extrication equipment that we use to 
get people that are trapped in vehicles out, we have a couple of fundamental 
kinds. [8:57] This is called a set of cutters. Obviously, you could see how the 
blades would operate. They open up wide and they're used to cut like the posts on 
vehicles, to take the roof off. 

Shems: [9:07] What we have here are several safety features that are very 
common in buildings. First of all, we have the luminescent exit sign that during a 
fire, for instance, where you would have perhaps a lot of smoke, you should be 
able to see that sign through the smoke. 

Bill: [9:20] The passenger bags now are dual-stage and if it's a light impact, only 
stage one will deploy, but stage two is still there. 

Shems: [9:30] Emergency back-up lighting, that if the power goes off, that 
would act as a lighting to help people find their way to this exit. In addition to 
that, we have what we call panic hardware on the doors. Anybody just gets 
pushed right up against the door and you're outside. 

Man 4: [9:46] I'm based in California, but I frequently go to Washington D.C., 
and people look at this quest to make the law available. In fact, to make any 
government database available, like patents or the Securities and Exchange 
Commission. [9:58] They say, "You know, this is really silly because most people 
don't want this information. It's boring. It's technical. Most people aren't going to 
be able to read this. Why do you want to make the building codes for free when 
the only people who really need it are a couple of building inspectors and a 
couple of engineers?" 
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[10:15] I call that the "Dumb American" theory. The theory that Americans are 
not capable of reading a building code, that a homeowner wouldn't be able to 
consult a building code to see whether their contractor put those electrical outlets 
at the proper spacing. 

[10:29] I think Americans are smart and in fact, every time I've put a big 
database online...! remember when the Commissioner of Patents, the Honorable 
Bruce Lehman, and he and I had a long fight about whether the U.S. Patent 
Database should be available on the Internet or not. 

[10:45] Well, we put that patent database online, and do you know what? All of a 
sudden, engineering students and engineers in Silicon Valley and journalists and 
just people that were interested, amateur inventors were able to start reading 
these patents without pa3dng a lot of money and they understood what was in 
there. 

Man 5: [11:04] MAKE Magazine is really a kind of a magazine for amateurs who 
build things, who make things, lots mostly with technology. I like to think of it as 
kind of a reinvention of some of the older magazines that once existed in this vein 
of Popular Mechanics, Popular Science. [11:20] Encourage people to go out and 
build things, and a lot of the world has become professionalized. Meaning, in a 
sense, you pay for access to information. You pay for access to a society. You're 
certified to belong there and I think we've squeezed out some of the amateur 
level. 

[11:40] Not that it's necessarily ever gone away, it's just we almost ignore it 
because it's not...doesn't fit into the professionalization picture. I think one of the 
things...rm an advocate is, the role of amateurs. They build...if we just take 
something that is traditional DIY space, they build additions to their home, they 
repair their car. They probably should have access to the same kind of 
information as either a professional licensed carpenter or a professional 
mechanic. 

Man 6: [12:09] I think standards, making them publicly available, actually, is 
one of the best things is that it enables discussion around those standards. People 
can not only know what their legally required to do, but then they can make new 
suggestions. 

Efren: [12:23] In a time when we have competitive dynamics here, where the 
United States is competing with other markets around the world, we need to 
ensure that our students have the resources and the tools available to ensure 
academic success. [12:37] Whether it's engineering students, science students or 
math and science students in our universities, having access to these codes and 
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regulations is just as important to them in their education as it is to someone 
carr5ung it out in the practical real world in the work world, 

[12:52] I believe that when we provide these codes and these regulations to our 
students, we're strengthening ^eir academic ability to ensure future success in 
their careers. 

Shems: [13:01] Students often read codes. In fact, I used to teach at the JC, local 
JC here, and that was part of the problem was that a code book, just the building 
code, was $270. If they're not going into a field where they'd be able to reuse 
it's. ..it's a large investment. 

Woman 1: [13:20] I think it's not for us to decide who can and cannot make 
sense of the law or whatever is available to them to read. It's up to the people 
themselves to judge whether or not they want to make sense of it and some 
certainly will. 

Man 1: [13:32] We think a lot of these technical standards are important for 
engineering students. They're important for small businessmen who are trying to 
start new businesses. It’s about innovation. It's about America's competitiveness. 
It shouldn't have to cost a lot of money to know what the law is. [13:48] Every day 
we get dozens of standards in from different kinds of bodies. Sometimes we buy 
them on the used market... Amazon, eBay, some of the used stores. Sometimes we 
write away to the different standards bodies. This is the orifice metering of 
natural gas standards, the cosmetic ingredient dictionary. This is a fun one. This 
is "The Safety and Handling and Use of Explosives." 

[14:09] This is "The Air Release, Air Vacuum and Combination Air Valves 
Manual of Water Supply Practices." It comes in a shrink wrapped agreement and 
by opening this package, you agree to certain terms and conditions and what 
you're agreeing to is you're not going to even give this copy to somebody else. 
That's really not very fair. Not only that for the amount of money we're spending 
to buy the law, you ought to be able to at least make fair use. 

[14'35] This is "The US Public Health Service Drinking Water Standards." It 
came from a library which disposed of it like libraries do, and it ends up on the 
used market. This is a 1962 standard. There's obviously safety implications of the 
federal government requiring standards from 1962. One of our hopes is that by 
publishing this information, the government regulators will go in and clean up 
the books. 

[15:03] I bought this on the used market. This is "The International Maritime 
Dangerous Goods Code." I found a used copy for $31. This normally costs a few 
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hundred dollars for the current version but because the specific version 
incorporated by the federal government is an older one, we were able to purchase 
this on the used market. Not all standards are like that. Some of them are simply 
just not available that way. 

Man 7: [15:26] The whole progression of technology depends on ouf ability to 
see and understand what went before and I think the same is true of the law and 
particularly when we incorporate technical standards into the law. We have a real 
problem if only some people can read them. 

Man 8: [15:45] The laws of the operating system of the government. If you don't 
have access to the code of government, you have no idea how things are working. 
If there are things that are wrong, you can't bug fix if you don't have access to the 
source code. 

Jennifer Polka: [15:53] It's not just the legal outcomes that we should think 
about here. I think we should be thinking about the way citizens are thinking 
about government and the larger impacts of the way we think and feel about 
government on the way we fund our public institutions. [16:07] If we feel like 
we're being treated fairly, if we have access to the information that we need in 
order to live a legal, free lives as citizens here, it's going to improve our 
relationship in a way that makes us care about government and we need to start 
caring about government again. We need to make it work for the people. 

[music 16:28 to 16:47] 

Man 1 : [16:47] When our government was formed.. .When our founding fathers 
came up with our constitution, there was a big argument about the level of 
democracy that we would have. There was the Roman republic model which was 
a top down, aristocratic... the senators telling people what to do. [17:05] That led 
to big empires. There were good things about the Roman republic, but there was 
also the Greek democratic model in which everybody had a voice. John Adams 
felt very strongly that if democracy was going to work, it would only work if the 
citizenry was informed. 

[17:22] If people had knowledge and were able to educate themselves, then we 
would have a democracy that functioned and we would have a government that 
would become great and that would fair and it would be an economy that would 
prosper for everyone. 

[17:36] What John Adams said and it was very memorable quote, he said, "Let 
every sluice of knowledge be set a-flowing." That wasn't a, "knowledge must be 
free," like we do in today's free culture world. It was for democracy to work, "let 
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every sluice of knowledge to be set a-flowing" because that is what would make 
America work. 

[17:56] I think John Adams was right. I think we need to go back to those 
fundamental values. The idea that American people are smart and can make their 
government work and can make our economy work, but that only happens if we 
take away these barriers to that very fundamental information which are the 
basic laws of our country. 

Jennifer: [music begins] [18:16] I'm Jennifer Polka from Oakland, California. I 
can read the law. I want to read the law. Show me the manual. 

Shems: [18:24] My name is Shems Peterson. I'm a building inspector and I 
believe everybody ought to have access to public safety codes. 

Nick Thompson: [18:29] My name is Nick Thompson, I'm from Los Alamos, 
New Mexico. By making the law available, we make it better. Show me the 
manual. 

Jill Marante: [18:36] I'm Jill Marante. I'm from New York. I truly believe that 
technical standards are essential to our modem society. Show me the manual. 

Dale Doreghty: [18:43] Hi. I'm Dale Doreghty and I believe that public safety 
codes are relevant to the makers, the doers, the risk takers. 

Rob Bracket: [18:50] My name is Rob Bracket. I’m from Chicago. I think open 
standards and understanding our laws is critically important. Show me the 
manual, 

Roberta: [18:57] My name is Roberta MacIntyre and as the Fire Marshall, I 
believe everyone should have access to the codes and regulations. 

Zach Williams: [19:04] My name is Zach Williams. I'm from Fort Worth, 
Texas. I think it's important that people be able to read the manuals. Show me 
the manuals. 

Man 1: [19:10] Laws are the source code for democracy, so show me the manual. 

Efren: [19:13] My name is Efren Carrillo and I believe all of our citizens should 
have access to public safety codes and have the right to bear knowledge, [music 
ends] [music 19:23 to 20:10] 

[19:23] 
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To: Deborah Hunt 

Co: 

Bcc: 

Subject: Re: special libraries 
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Ashley Soevyn, CSR No 12019 

n.; ., Rh l^J /C 

Witness . ^ 


Thanks so much for this tip ... I am actually in Missouri as we speak, 
but won't be heading through Kansas City until Friday, and they are 
unfortunately closed for the holidays. But, I will definitely give 
them a ring. 

The Illinois State Library and the Linda Hall Library appear to be the 
only two in the U.S. with a decent collection of these technical 
standards from organizations such as ANSI, ASTM, and UL. While many 
of these standards have a strong copyright interest, there is a subset 
of these that have been incorporated by reference into the Code of 
Federal Regulations. Since those standards have become law of the 
land, and since the courts have ruled that those standards that have 
been incorporated as law are not subject to copyright. I'm trying to 
figure out how to make these standards more broadly available for the 
public to read. 

Thanks again for the tip. Perhaps we could do a phone call or I could 
stop by the Exploratorium to meet you and explain what we're trying to 
do? I'm based in Sebastopol, about an hour north of you and get to 
the city frequently. 

Best regards, 

Carl 

On Jun 30, 2009, at 3:56 PM, Deborah Hunt wrote: 

> Hi, Carl. 

> I've been back over 1 0 days and this got buried. 

> What kind of tech standards are you after? 

> The Linda Hall Library has a fabulous collection: 

> http://www.lindahall.org/collections/engineering/specs.shtml 

> 

> Deb 

> 

> On Wed, Jun 10, 2009 at 7:41 PM, Deborah Hunt 

> <dhunt@exploratorium.edu> wrote: 

> Hi, Carl. 

> I'm in DC on vacation and then at the SLA Annual Conference and not 

> back at work till 6/22. 

> If you can wait till then, we can talk. 

> 

> have you tried worldcat.org to look for your standards or 

> firstgov.gov? 

> Deb 
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> 

> On .Wadi flHn'.fQ, ^009 at 4:46 PM, Carl Malamud <carl@media.org> wrote: 

> Hi - 

> 

> I run a small nonprofit called Public.Resource.Org that tries to put 

> more government information on-line. We've had a big impact on 

> putting more judicial infomiation on the Internet, but also do 

> video, and a variety of other documents such as IRS nonprofit tax 

> returns. 

> 

> I'm looking for a special library that might have a particular set 

> of docs (technical standards) and I was wondering if perhaps you 

> might have a few minutes for a phone call to point me in the right 

> direction? I must confess, I found your name by scanning the SLA 

> board page. My father spent 6 months at the Exploratorium as 

> assistant director working with Oppenheimer and then went off and 

> started a science museum called SciTech. So, Exploratorium rang a 

> bell. :) 

> 

> Let me know if you might have a few minutes. 

> 

> Best regards, 

> 

> Carl Malamud 

> Public.Resource.Org 

> 

> 

> 

> — 

> 

> Deborah Hunt 

> Manager, Learning Commons 

> Exploratorium 

> 3601 Lyon Street 

> San Francisco, CA 94123 

> Voice: 415-353-0485 
>Fax: 415-561-0370 

> mailto:dhunt@exploratorium.edu 

> 

> "There is no such thing as a self-made (wo)man. We are made up of 

> thousands of others. Everyone who has ever done a kind deed for us, or 

> spoken one word of encouragement to us, has entered into the makeup of 

> our character and our thoughts, as well as our success." 

> George Matthew Adams 

> 

> 

> 

> — 

> 

> Deborah Hunt 

> Manager, Learning Commons 

> Exploratorium 
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> 3601 Lyon Street 

> San Francisco, CA 94123 

> Voice: 415-353-0485 
>Fax: 415-561-0370 

> mailto:dhunt@exploratorium.eciu 

> 

> "There is no such thing as a self-made (wo)man. We are made up of 

> thousands of others. Everyone who has ever done a kind deed for us, or 

> spoken one word of encouragement to us, has entered into the makeup of 

> our character and our thoughts, as well as our success." 

> George Matthew Adams 
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From: Carl Malamud 

Sent: Mon 4/23/201 2 5:23 PM (GMT -7) 

To: Joseph Lorenzo Hall 

Co: 

Boo: 

Subject: Re: sibr 


ok. let's keep it just at what you've done up till now. 

I'd like to look at the docs, but it is under two provisos: 

1. You need to stay both anonymous and mum on this. No bragging about it, talking about it. And, I'm not going to do that 
either. 

2. We're not going to use your docs. I just wanted to see if they are there and are basically in the range we need. 

I may still end up going retail (about $50/doc). 

FYI, the exact match Is actually pretty important ... only specific docs that have been deliberately incorporated and are 
critical to the public safety. So, must be the exact doc that is cited. Or, since the CFR is pretty fucked up, if it isn't, a pretty 
convincing case has to be made that the doc cited did not actually exist and what they meant was the previous revision 
just before the named year. But, normally, it has to be exactly the right doc, and it can't be taken in violation of terms of 
use unless me and our legal folks have scrubbed the situation very carefully. (Using the Berkeley license won't count 
because it could lead to them being cancelled, so we would only do that with somebody pretty high up backing the 
decision.) 

Appreciate your help ... look fonrvard to looking at the docs. 

Carl 

On Apr 23, 2012, at 5:15 PM, Joseph Lorenzo Hall wrote: 

> for 2513, 1 can't seem to go back to 1999... only as far as 2000 

> (attached screen shot)... I'll include 2000, even thought that's not 

> right And it was A1 06/A1 06M (not A333/A333M as my previous email 

> stated) that has fucked up PDFs... I'll also include the 4b revision 

> that is not fucked up (both 4a and 4 for that one have screrwy PDFs). 

> best, Joe 

> 

> On Mon, Apr 23, 2012 at 8:07 PM, Joseph Lorenzo Hall <joehall@gmail.com> wrote: 

» I think I can get them all... the PDF for A333/A333M is very strange 
» (rendered badly as if there are PDF lingo mistakes). Will send them in 
» a ZIP... naturally, I'm a bit concerned these might be watermarked as 
» my having downloaded them (they're watermarked visually at the bottom 
» of the page, but not specific to my name), best, Joe 
>> 

» On Mon, Apr 23, 2012 at 7:35 PM, Carl Malamud <carl@media.org> wrote: 

»> Hi - 
>» 

>» See if you can see any of these documents: 

»> 

»> ASTM D 2517 Standard Specification for Reinforced Epoxy Resin Gas Pressure Pipe and Fittings 2000 
»> ASTM A 333/A 333M Standard Specification for Seamless and Welded Steel Pipe for Low-Temperature Service 
2005 


FXI^BiT 


Athtay Sz-flvyn CSR to 12019 



z/njis 


Witness: 


PRO 00167210 
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»> ASTM A 106/A 106M Standard Specification for Seamless Carbon Steel Pipe for High-Temperature Service 

Standard Specification for Thermoplastic Gas Pressure Pipe, Tubing and Fittings 1999 
>^^TM AMO/A 240M Standard Specification for Heat-Resisting Chromium and Chromium-Nickel Stainless Steel 
* Wa?8,^ne^rt amci^Strip for Fusion-Welded Unfired Pressure Vessels 1 999 
»> 

»> Has to be the exact version (e.g., D251 7-2000). 

»> 

>» Carl 
» 

» 

» 

» — 

» Joseph Lorenzo Hall 
» Postdoctoral Research Fellow 
» Media, Culture and Communication 
» New York University 
» https://Josephhall.org/ 

> 

> 

> 

> — 

> Joseph Lorenzo Hall 

> Postdoctoral Research Fellow 

> Media, Culture and Communication 

> New York University 

> https://iosephhaII.org/ 

> <ScreenSnapz002.jpg> 
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EXHIBIT 16 




^ By Authority Of ^ 

THE UNITED STATES OF AMERICA 

Legally Binding Document 


By the Authority Vested By Part 5 of the United States Code § and 

Part 1 of the Code of Regulations § 51 the attached document has been duly 
INCORPORATED BY REFERENCE and shall be considered legally 
binding upon all citizens and residents of the United States of America. 
HEED THIS NOTICE '. Criminal penalties may apply for noncompliance. 


ASTM D86; Standard Test Method for Distillation of 
Petroleum Products at Atmospheric Pressure 


CFR Section(s): 40 CFR 1065.710 


Standards Body: American Society for Testing and Materials 


Witness 






Official Incorporator : 


The Executive Director 

OFFICE OF THE FEDERAL REGISTER 
WASHINGTON, D.C. ^ 
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Designation: D 86 - 07 


An American National Standard 


Standard Test Method for 

Distillation of Petroleum Products at Atmospheric Pressure^ 


This standard is issued uodK* the fixed deslgaadonD 8(5; the aumber immediately following the designadonlndicates the year of original 
adoption or, in the case of revision, the year of last revision. A number iit parendieses indicates the year of last reapprov^ A supersciipt 
epsUon (e) Indicates an editorial change since the last revision or reapproval. 

This standard has been approved far use by agencies of the DeparOnent ofDefense» 


1. Scope* 

1.1 This test method covers the atmospheric distillation of 
petroleum products using a laboratory batch distillation unit to 
determine quantitatively the boiling range characteristics of 
such products as light and middle distillates, automotive 
spark-ignition engine fuels, aviation gasolines, aviation turbine 
fuels, 1-D and 2-D regular and low sulfur diesel fuels, special 
petroleum spirits, naphthas, white spirits, kerosines, and 
Grades 1 and 2 burner fuels. 

1.2 The test method is designed for the analysis of distillate 
fuels; it is not applicable to products containing appreciable 
quantities of residual material. 

1.3 This test method covers both manual and automated 
instruments. 

1.4 Unless otherwise noted, the values stated in SI units arc 
to be regarded as the standard. The values given in parentheses 
are provided for information only. 

1.5 This standard does not purport to address all of the 
safety concerns, if any, associated with its use. It is the 
responsibility of the user of this standard to establish appro- 
priate safety and health practices and determine the applica- 
bility of regulatory limitations prior to use. 

2. Referenced Documents 

2.1 AH standards are subject to revision, and parties to 
agreement on this test method are to apply the most recent 
edition of the standards indicated below, unless otherwise 
specified, such as in contractual agreements or regulatory rules 
where earlier versions of the method(s) identified may he 
required. 

2.2 ASTM Standards: ^ 


^ This teat method la under the junadlctioo of ASTM Committee D02 on 
Petroleum Products and Lubricants and is the direct responsibility of Subcommittee 
D02.08.0A on Distillation. 

In the IP, the equivalent lest method ia published under the designatioD IP 123. 
It is under the juiisdictioD of the Standordizadon Committee. 

Cunent edition approved Jan, 15, 2007. Published February 2007. Originally 
approved in 1921. Last previous edition approved In 2005 as D 66-05. 

^ For referenced ASTM standards, visit tlK ASTM website, www.astoLorg, or 
contact ASTM Customer Service at servlceOascin.org. For Anntuil Book of ASTM 
Standards volume information, refer to the standard's Document Sununary page on 
the ASTM webalte. 


D 97 Test Method for Pour Point of Petroleum Products 
D 323 Tteat Method for Vapor Pressure of Petroleum Prod- 
ucts (Reid Method) 

D2892 Test Method for Distillation of Crude Petroleum 
(15-Theoretical Plate Column) 

D4057 Practice for Manual Sampling of Petroleum and 
Petroleum Products 

D 4177 Practice for Automatic Sampling of Petroleum and 
petroleum Products 

D 4953 Test Method for Vapor Pressure of Gasoline and 
Gasoline-Oxygenate Blends (Dry Method) 

D 5190 Test Method for Vapor Pressure of Petroleum Prod- 
ucts (Automatic Method) 

D 5191 Tfest Method for Vapor Pressure of Petroleum Prod- 
ucts (Mini Method) 

D 5842 Practice for Sampling and Handling of Fuels for 
Volatility Measurement 

D 5949 Test Method for Pour Point of Petroleum Products 
(Automatic Pressure Pulsing Method) 

D 5950 Test Method for Pour Point of Petroleum Products 
(Automatic Tilt Method) 

D 5985 Test Method for Pour Point of Petroleum Products 
(Rotational Method) 

E 1 Specification for ASTM Liquid-in-Glass Thermometers 
E 77 Test Method for Inspection and Verification of Ther- 
mometers 

E 1272 Specification for Laboratory Glass Graduated Cyl- 
inders 

E 1405 Specification for Laboratory Glass Distillation 
Flasks 

2.3 Energy Institute Standards:^ 
ff 69 Determination of Vapour Pressure — Reid Method 
IP 123 Petroleum Products — Determination of Distillation 
Characteristics 

IP 394 Determination of Ait Saturated Vapour Pressure 
IP Standard Methods for Analysis and Testing of Petroleum 
and Related Products 1996— Appendix A 


^ Available ftom Energy Institute. 61 New Cavendish SU London. WIO 7AR, 
U.K,, http:/Av\vw.energyinst.org.uk. 


, *A. Summary of Changes section appears at the end of this standard. 

Copyright @ ASTM Intemalional. KX) Barr Harbor Drive, PO Box C700. West Consbohocken, PA 1fl42a-2959, Ur^ted Slates. 
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TABLE 1 Preparation of Apparatus 



Group t 

Group 2 

Group 3 

Group 4 

Flask, mL 

125 

125 

125 

125 

ASTM distillalion ihermometar 

70 (7F) 

7C(7F) 

7C(7F) 

8C (8F) 

IP dislillallon Iheimometer range 

low 

low 

[ow 

high 

Flask support board 

B 

B 

C 

c 

diameler of hole, mrl 

3B 

38 

50 

50 

Temperature at start of tost 





Flask ”C 

13-1B 

13-18 

13-1B 

not above 

“F 

65-65 

65-65 

65-65 

ambient 

Flask support and shield 

not above 

not above 

not aboVB 



ambient 

ambient 

ambient 


Receiving oyllnder and too mL 





charge 

*C 

13-18 

13-1B 

13-18'* 

IS-amblenl*^ 

•F 

55-65 

65-65 

55-65'’ 

SS-amblenl'’ 


'*Sea 10.3.1.1 for exceptions. 


3. Terminology 

3.1 Definitions: 

3.1.1 charge volume, n — the volume of the specimen, 100 
mL, charged to the distillation flask at the temperature speci- 
fied in Table 1 , 

3.1.2 decomposition, n — of a hydrocarbon, the pyrolysis or 
cracking of a molecule yielding smaller molecules with lower 
boiling points than the original molecule. 

3.1.2.1 Discussion — Characteristic indications of thermal 
decomposition are evolution of fumes and erratic temperature 
readings that usually decrease after any attempt is made to 
adjust the heat. 

3.1.3 decomposition point, n — the corrected thermometer 
reading that coincides with the first indications of thermal 
decomposition of the liquid in the flask. 

3. 1.3.1 Discussion— Jhs decomposition point, as deter- 
mined under the conditions of this test method, does not 
necessarily correspond to the decomposition temperature in 
other applications. 

3.1.4 dry point, n — the corrected tliermometer reading that 
is observed at the instant the last drop of liquid (exclusive of 
any drops or film of liquid on the side of the flask or on the 
temperature sensor), evaporates from the lowest point in the 
distillation flask. 

3.1. 4.1 Discussion — ^The end point (final boiling point), 
rather than the dry point, is intended for general use. The dry 
point can be reported in connection with special purpose 
naphthas, such as those used in the paint industry. Also, it is 
substituted for the end point (final boiling point) whenever the 
sample is of such a nature that the precision of the end point 
(find boiling pomt) cannot consistently meet the requirements 
given in the precision section. 

3.1.5 dynamic holdup, n — the amount of material present in 
the heck of the flask, in the sidearm of the flask, and in the 
condenser tube during the distillation. 

3.1.6 emergent stem effect, n — the offset in temperature 
reading caused by the use of total immersion mercuiy-in-glass 
thermometers in the pardal immersion mode. 

3.1.6. 1 Discussion — ^In the partial immersion mode, a por- 
tion of the mercury thread, that is, the emergent portion, is at 
a lower temperature than the immersed portion, resulting in a 
shrinkage of the mercury thread and a lower temperature 
reading. 


3.1.7 end point (EP) or final boiling point (EBP), n — the 
maximum corrected thermometer reading obtained during the 
tesL 

3. 1.7.1 Discussion — This usually occurs after tlie evapora- 
tion of all liquid from the bottom of the flask. The term 
maximum temperature is a frequently used synonym. 

3.1.8 front end loss, n— loss due to evaporation during 
transfer from receiving cylinder to distillation flask, vapor loss 
during the distillation, and uncondensed vapor in the flask at 
the end of the distUlation. 

3.1.9 initial boiling point (IBP), n — the corrected thermom- 
eter reading that is observed at the instant the first drop of 
condensate falls from the lower end of the condenser tube. 

3.1.10 percent evaporated, n — the sum of the percent re- 
covered and the percent loss. 

3.1.11 percent loss (or observed loss), n — one hundred 
minus the percent total recovery. 

3.1.11.1 corrected loss, n— percent loss corrected for baro- 
metric pressure. 

3.1.12 percent recovered, n — the volume of condensate 
observed in the receiving cylinder, expressed as a percentage of 
the charge volume, associated with a simultaneous temperature 
reading. 

3.1.13 percent recovery, n — the maximum percent recov- 
ered, as observed in accordance with 10.18. 

3.1.13.1 corrected percent recovery, n — the percent recov- 
ery, adjusted for the difference between the observed loss and 
the corrected loss, as described in Eq 8. 

3.1.13.2 percent total recovery, n — the combined percent 
recovery and residue in the flask, as determined in accordance 
with 11.1. 

3.1.14 percent residue, n — the volume of residue in the 
flask, measured in accordance with 10.19, and expressed as a 
percentage of tlie charge volume. 

3.1.15 rate of change (or slope), n — the change in tempera- 
ture reading per percent evaporated or recovered, as described 
in 13.2. 

3.1.16 temperature lag, n — the offset between the tempera- 
ture reading obtained by a temperature sensing device and the 
true temperature at that time. 

3.1.17 temperature measurement device, n — a thermometer, 
as described in 6.3.1, or a temperature sensor, as described in 
6.3.2. 


2 


Case l:13-cv-01215-TSC Document 118-12 Filed 11/19/15 Page 203 of 259 


4S])$' D86-07 


3.1.18 temperature reading, n — the temperature obtained by 
a temperature measuring device or system that is equal to the 
thermometer reading described in 3.1.19. 

3.1.18.1 corrected temperature reading, n — ^the temperature 
reading, as described in 3.1.18, corrected for barometric 
pressure. 

3.1.19 thermometer reading (or theimomeier residt), n — ^the 
temperature of the saturated vapor rbeasured in the neck of the 
flask below the vapor tube, as determined by the prescribed 
thermometer under the conditions of the test 

3.1.19.1 corrected thermometer reading, n — the thermom- 
eter reading, as described in 3.1.19, corrected for barometric 
pressure. 

4. Summary of Test Method 

4.1 Based on its composition, vapor pressure, expected IBP 
or expected EP, or combination thereof, the sample is placed in 
one of four groups. Apparatus arrangement, condenser tem- 
perature, and other operational variables are defined by the 
group in which the sample falls. 

4.2 A 100-inL specimen bf the sample is distilled under 
prescribed conditions for the group in which the sample falls. 
The distillation is performed in a laboratory batch distillation 
unit at ambient pressure under conditions that are designed to 
provide approximately one theoretical plate fractionation. Sys- 
tematic observations of temperature readings and volumes of 
condensate are made, depending on the needs of the user of the 
data. The volume of the residue and the losses are also 
recorded. 

4.3 At the conclusion of the distillation, the observed vapor 
temperatures can be corrected for barometric pressure and the 
data are examined for conformance to procedural require- 
ments, such as distillation rates. The test is repeated if any 
specified condition has not been met. 

4.4 Test results are commonly expressed as percent evapo- 
rated or percent recovered versus corresponding temperature, 
either in a table or graphically, as a plot of tire distillation 
curve. 



temperature or at high aldtude, or both. The presence of high 
boiling point components in these and other fuels can signifi- 
cantly affect the degree of formation of solid combustion 
deposits. 

5.4 Volatility, as it affects rate of evaporation, is an impor- 
tant factor in the application of many solvents, particularly 
those used in paints. 

5.5 Distillation limits are often included in petroleum prod- 
uct specifications, in commercial contract agreements, process 
refinery/control applications, and for compliance to regulatory 
rules. 


5. Significance and Use 

5.1 The basic test method of determining the boiling range 
of a petroleum product by perfor min g a simple batch distilla- 
tion has been in use as long as the petroleum industry has 
existed. It is one of the oldest test methods under the jurisdic- 
tion of ASTM Committee D02, dating from the time when it 
was stUl referred to as the Engler distillation. Since the test 
method has been in use for such an extended period, a 
tremendous number of historical data bases exist for estimating 
end-use sensitivity on products and processes. 

5.2 The distillation (volatility) characteristics of hydrocar- 
bons have an important effect on their safety and performance, 
especially in the case of fuels and solvents. The boUmg range 
gives information on the composition, the properties, and the 
behavior of the fuel d urin g storage and use. Volatility is the 
major determinant of the tendency of a hydrocarbon mixture to 
produce potentially explosive vapors. 

5.3 The distillation characteristics are critically important 
for both automotive and aviation gasolines, affecting starting, 
warm-up, and tendency to vapor lock at high operating 


6. Apparatus 

6.1 Basic Components of the Apparatus: 

6.1.1 The basic components of the distillation unit are the 
distillation flask, the condenser and associated cooling bath, a 
metal shield or enclosure for the distillation flask, the heat 
source, the flask support, the temperature measuring device, 
and the receiving cylinder to collect the distillate. 

6. 1 .2 Figs. 1 and 2 are examples of manual distillation units. 

6.1.3 In addition to the basic components described in 6.1.1, 
automated units also are equipped with a system to measure 
and automatically record the temperature and the associated 
recovered volume in the receiving cylinder. 

6.2 A detailed description of the apparatus is given in Annex 
A2. 

6.3 Temperature Measuring Device: 

6.3.1 Mercury-in-glass thermometers, if used, shall be filled 
with an inert gas, graduated on the stem and enamel backed. 
They shall conform to Specification E 1 or IP Standard 
Methods for Analysis and Testing of Petroleum and Related 
Products 1996 — Appendix A, or both, for thermometers ASTM 
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Top View 



1 - Condenser bath 

2- Bath cover 

3- Balh temperature sensor 

4- Balh oveiflovir 

5- Balh drain 
e-Condenser tuba 
7-Shield 


11- Dlsllllatlon Hask 

12- Tomperalute sensor 

13- Flask support board 

14- Flask support platform 
IB-Ground connection 

16- Eleclr1c healer 

17- Knob for adjusting level 
of support platform 

la-Powar source cord 

19- RacelvBr cylinder 

20- RBceIver cooling bath 

21- Recelver cover 


B-Viewing window 
9a-Voltaga regulator 
9b-Vollmeter or ammeter 
9o-Power switch 
9d-Powar light Indicator 
10-Vent 

FJQ. 2 Apparatus Asssnibiy UsInQ Etsctrlc tisatsr 
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Knurlod knob 



FIG. 3 PTFE Centering Device for Ground Glass Joint 


7C/IP 5C and ASTM 7F for the low range thermometers, and 
ASTM 8C/IP 6C and ASTM 8F for the high range thermom- 
eters. 

6.3. 1.1 Thermometers that have been exposed for an ex- 
tended period above an observed temperature of 370°C shall 
not be reused without a verification of the ice point or checked 
as prescribed in Specification E 1 and Test Method E 77. 

Noth 1 — At an observed theimoineter reading of 370'’C, the tempera- 
ture of the bulb Is approaching a cdtical range in the glass and the 
thenuameter may lose its calibration. 

6.3.2 Temperature measurement systems other than those 
described in 6.3.1 are satisfactory for this test method, pro- 
vided that they exhibit the same temperature lag, emergent 
stem effect, and accuracy as the equivalent mercury-in-glass 
thermometer. 

6.3 .2.1 The electronic circuitry or the algorithms, or both, 
used shall include the capability to simulate the temperature lag 
of a mercury-in-glass thermometer. 

6.3 .2.2 Alternatively, the sensor can also be placed in a 
casing with the dp of the sensor covered so that the assembly, 
because of its adjusted thermal mass and conducdvity, has a 
temperature lag time s imil ar to that of a mercury-in-glass 
thermometer. 

Note 2— In a legion where the temperatiue is changing rapidly during 
the distillation, the temperature lag of a thermometer can be as much as 3 
seconds. 

6.3.3 In case of dispute, the referee test method shall be 
carried out with the specified mercury-in-glass thermometer. 

6.4 Temperature Sensor Centering Device'. 

6.4.1 The temperature sensor shall be mounted through a 
snug-fitting device designed for mechanically centering the 
sensor in the neck of the flask without vapor leakage. Examples 
of acceptable centering devices are shown in Figs. 3 and 4. 
(Warning— ^The use of a plain stopper with a hole drilled 
through the center is not acceptable for the purpose described 
in 6.4.1.) 

Nora 3 — Other centering devices are also acceptable, as long as they 
position and hold the temperature sensing device in the proper position in 
the neck of the disdUadon column, as shown la Fig. S and described in 
10.5. 

Note 4 — ^When running the test by the manual method, products with 


Drilled out to fit 
PtiOO Probe 


Compression Nut 
(PTFE) 



(PTFE) Body 


Cono-shaped for 
perfect centering 
In neck of 
distillation flask 


Single 0-rIng 

Vlton or ^ 
perfluoro elastomer 


Compression 
without 0-ring 


FIG. 4 Example of Centering Device Designs for Stralghl-Bore 
Neck Flasks 





FIG. 5 Position of Thermometer In Distillation Flask 


a low IBP may have one or more readings obscured by the centering 
device. See also 10.14.3.1. 

6.5 Automated equipment manufactured in 1999 and later 
shall be equipped with a device to automadcaUy shut down 
power to the unit and to spray an inert gas or vapor in the 
chamber where the disdUadon flask is mounted in the event of 
fire. 

Note 5 — Some causes of fires are breakage of the distillation flask, 
electrical shorts, and foaming and spilling of liquid sample through the top 
opening of the flask. 

6.6 Barometer — A pressure measuring device capable of 
measuring local stadon pressure with an accuracy of 0.1 kPa 
(1 mm Hg) or better, at the same elevadou reladve to sea level 
as the apparatus in the laboratory. (Warning — Do not take 
readings from ordinary aneroid barometers, such as those used 
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TABLE 2 Group Characteristics 



Group 1 

Group 2 

Group 3 

Group 4 

Sampla 
oharacjterletics 
Oistillale t/pe 

Vapor pressure at 





37.8”C, kPa 

&6S.6 

<65.5 

<65.5 

<65.5 

100°F, pal 
(Test Methods 

D 323, D 4953, 
DS190, D5101, 

□ 5482. IP 69 or 

i9.5 

<9.5 

<9.5 

<9.5 

IP 394) 

Distillation, IBP °C 



3106 

>100 

*F 



^212 

>212 

EP "C 

^250 

^250 

>250 

>250 

"F 

3462 

3462 

>462 

>462 


at weather stations and airports, since these are preconrected to 
give sea level readings.) 

7. Sampling, Storage, and Sample Conditioning 

7.1 Determine the Group characteristics that correspond to 
the sample to be tested (see Thble 2). Where the procedure is 
dependent upon the group, the section headings will be so 
marked. 

7.2 Sampling: 

7.2.1 Sampling shall be done in accordance with Practice 
D 4057 or D 4177 and as described in Table 3. 

7.2.1. 1 Group 1 — Condition the sample container to below 
10°C, preferably by filling the bottle with the cold liquid 
sample and discarding the first sample. If this is not possible 
because, for instance, the product to be sampled is at ambient 
temperature, the sample shall be drawn into a bottle prechilled 
to below 10“C, in such a manner that agitation is kept at a 
minimum. Close the bottle immediately with a tight-fitting 
closure, (Warning — Do not completely fill and tightly seal a 
cold bottle of sample because of the likelihood of breakage on 
warming.) 

7.2. 1.2 Groups 2, 3, and 4 — Collect the sample at ambient 
temperature. After sampling, close the sample bottle immedi- 
ately with a tight-fitting closure. 

7.2. 1.3 If the sample received by the testing laboratory has 
been sampled by others and it is not known whether sampling 
has been performed as described in 7.2, the sample shall be 
assumed to have been so sampled. 

7.3 Sample Storage: 

7.3.1 If testing is not to start immediately after collection, 
store the samples as indicated in 7.3.2, 7.3.3, and Table 3. AH 
samples shall be stored away from direct sunlight or sources of 
direct heat. 

7.3.2 Group 1 — Store the sample at a temperature below 
10“C. 

Note 6 — there are no, or inadequate, facilities for storage below 
10°C, the sample may also be stored at a temperature below 20°C, 
provided the operator ensures that the sample container is tightly closed 
and leak-free. 

7.3.3 Group 2 — Store the sample at a temperature below 
10°C. 

Note 7 — -If there are no, or inadequate, facilities for storage below 


10“C, the sample may also be stored at a temperature below 20°C, 
provided the operator ensmes that the sample container is tightly closed 
and leak-free. 

7.3.4 Groups 3 and 4 — Store the sample at ambient or lower 
temperature. 

7.4 Sample Conditioning Prior to Analysis: 

7.4.1 Samples shall be conditioned to the temperature 
shown in Table 3 before opening the sample container. 

7.4. 1.1 Groups 1 and 2 — Samples shall be conditioned to a 
temperature of less than 10“C (SO'’!’) before opening the 
sample container. 

7.4.1.2 Groups 3 and 4 — If the sample is not fluid at 
ambient temperature, it is to be heated to a temperature of 9 to 
21 °C above its pour point (Test Method D97, D5949, or 
D 5985) prior to analysis. If the sample has partially or 
completely solidified during storage, it shall be vigorously 
shaken after melting prior to opening the sample container to 
ensure homogeneity. 

7.4. 1.3 If the sample is not fluid at room temperature, tlie 
temperature ranges shown in Table 3 for the flask and for the 
sample do not apply. 

7.5 Wet Samples: 

7.5.1 Samples of materials that visibly contain water are not 
suitable for testing. If the sample is not dry, obtain another 
sample that is free from suspended water. 

7.5.2 Groups 1 and 2 — ^If such a sample cannot be obtained, 
the suspended water can be removed by maintaining the 
sample at 0 to lO^C, adding approximately 10 g of anhydrous 
sodium sulfate per 100 triL of sample, s haking the mixture for 
approximately 2 min, and then allowing the mixture to settle 
for approximately 15 min. Once the sample shows no visible 
signs of water, use a decanted portion of the sample, main- 
tained between 1 and 10°C, for the analysis. Note in the report 
that the sample has been dried by the addition of a desiccant. 

Note 8 — Suspended water in hazy samples in Groups 1 and 2 can be 
removed by tbe addition of anhydrous sodium sulfate and sepvadng the 
liquid sample from the drying agent by decanting without statistically 
affecting the results of the test.* 

7.5.3 Groups 3 and 4 — In cases in which a water-free 
sample is not practical, the suspended water can be removed by 
shaking the sample with anhydrous sodium sulfate or other 
suitable drying agent and separating it from the drying agent by 
decanting. Note in the report that the sample has been dried by 
the addition of a desiccant 

8. Preparation of Apparatus 

8.1 Refer to Table 1 and prepare the apparatus by choosing 
the appropriate distillation flask, temperature measuring de- 
vice, and flask support board, as directed for the indicated 
group. Bring the temperature of the receiving cylinder, the 
flask, and the condenser bath to the indicated temperature. 

8.2 Make any necessary provisions so that the temperature 
of the condenser bath and the receiving cylinder will be 
maintained at the required temperatures. The receiving cylin- 
der shall be in a bath such that either the liquid level is at least 


Supporting data have been 51ed at ASTM IntemadoilDl Headquarters and may 
be obtained by requeating Research Report RR: D02-145S. 
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TABLE 3 Sampling, Storage, and Sample Condilloning 


Temperatura of eampfa bortia 

Temperatura of elored sample 

Temperature of sample after 
conditioning pnor to analysis 


If sample Is wet 
It resample Is still WBt° 


°C 

"F 

“C 

•F 

“C 

'F 


Group 1 

Group 2 

Group 3 

Group 4 

<10 

<50 

<10"* 

<10 

amblant 

ambient 

<50-* 

<50 

ambisnt 

ambient 

<10 

<10 

Ambient or 

Ambient or 

<50 

<50 

9 to 21*0 above pour point® 

Ambient or Ambient or 

resample 

resample 

48 to 70“F above pour point® 
dry in accordance with 7.5.3 


dry In accordance wllh 7.5.2 


^ Under certain circumstances, samplos can also be stoned at temperatures below 20°C (68’F). Sae also 7.3.2 and 7.3.3. 

If sample is (semiy-sotld at ambient temperature, sea also 10.3.1.1. 

° If sample Is known to bo wot, resampling may bo omilted. Dry eampla In accordance with 7.5.2 and 7.5.3. 


as high, as the lOO-mL mark or the entire receiving cylinder is 
surrounded by an air circulation chamber. 

8.2.1 Groups 1, 2, and 3 — Suitable media for low tempera- 
ture baths include, but are not limited to, chopped ice and 
water, refrigerated brine, and refrigerated ethylene glycol. 

8.2.2 Group 4 — Suitable media for ambient and higher both 
temperatures include, but are not Ibnited to, cold water, hot 
water, and heated ethylene glycol. 

8.3 Remove any residual liquid in the condenser tube by 
swabbmg with a piece of soft, lint-free cloth attached to a cord 
or wire. 

9. CaUbration and Standardization 

9.1 Temperature Measurement System — ^Temperature mea- 
surement systems nslng other than the specified mercury-in- 
glass thermometers shall exhibit the same temperature lag, 
emergent stem elTect. and accuracy as the equivalent mercuiy- 
ia-glass tlicrmometer. Confirmation of the calibration of these 
temperature measuring systems shall be made at intervals of 
not more than six months, and after the system has been 
replaced or repaired. 

9.1.1 The accuracy and the calibration of the electronic 
circuitry or computer algorithms, or botli, shall be verified by 
the use of a standard precision resistance bench. When per- 
forming this verification, no algorithms shall be used to correct 
the temperature for lag and the emergent stem effect (see 
manufacturer’s instructions). 

9.1.2 Verification of the calibrafion of temperature measui- 
ing devices sliall be conducted by distilling toluene in accor- 
dance with Group I of this test method and comparing the 
50 % recovered temperature with that shown in Tabic 4.® 

9.1.2.1 If the temperature reading is not within the values 
shown in Table 4 for the respective apparatus being used (see 
Note 10 and Table 4), the temperature measurement system 
shall be considered defective and sliall not be used for the test 

Note 9 — Toluene is used as a verification fluid for calibration; it will 
yield alniosc no infotmarion on how well an electronic nieasurenient 
system simulates the temperature lag of a Uquid-iu-glass thermometer. 

9. 1.2.2 Reagent grade toluene and hexadecane (cetane), 
conforming to the specifications of the Committee on Analyti- 


’ Supporting data have been filed at ASTM Internadonal Headquarters and may 
he oblniiied by requesting Research Report RR; D02-t580. 


cal Reagents of the American Chemical Society,® shall be used. 
However, other grades may also be used, provided it is first 
ascertained that the reagent is of sufficient purity to permit its 
use without lessening the accuracy of the determination. 

Note 10 — At 1013 kPa, toluene is shown in reference manuals as 
boding at 110.6®C when measured using a partial immersion thermometer. 
Because this test method uses thermometers calibrated for total immer- 
sion, the results typically will be lower and, depending on the thermometer 
and the situation, may be different for each thermometer. At 101.3 kPa, 
hexadecane is shown in reference manuals as boiling at 2S7.0°C when 
measured using a partial immersion thermometer. Because this test 
method uses tboemometera calibrated for total immersioo, the results 
typically will be lower, and, depending on the thermometer and the 
situation, may be different for each thermometer. 

9.1.3 A procedure to deterrnine the magnitude of the tem- 
perature lag is described in Annex A3. 

9.1.4 A procedure to emulate the emergent stem effect is 
described in Appendix X4. 

9.1.5 To verify the calibration of the temperature measure- 
ment system at elevated temperatures, use hexadecane. The 
temperature measurement system shall indicate, at 50% recov- 
ered, a temperature comparable to that shovra in Table 4 for the 
respective apparatus under Group 4 distillation conditions. 

Note 11 — Because of the high melting point of hexadecane. Group 4 
verification distillations will have to be carried out with condenser 
temperatures >20°C. 

9.2 Automated Method'. 

9.2.1 Level Follower— Vot an automated distillation appa- 
ratus, the level follower/recording mechanism of the apparatus 
shall have a resolution of 0.1 mL or better with a maximum 
error of 0.3 mL between the 5 and 100 mL points. The 
calibration of the assembly shall be verified in accordance with 
manufacturer’s instructions at intervals of not more than three 
months and after the system has been replaced or repaired. 

Note 12 — ^Tbe typical cafibradon procedure involves verifying the 
ouqiut with the receiver containing 3 and 100 mL of material respectively. 

9.2.2 Barometric Pressure — At intervals of not more than 
six months, and after the system has been replaced or repaired. 


‘Reagem Chemicals, American Chemical Society Spectjkatioiu, Amcdcnn 
Chemical Society, Wasliinglon, DC For tuggesdoni on Uio testing orreagenB not 
lilted by the Amcriain Cficmlcal Society, sen Aiialar Sitmdaids for Laboratory 
Chemicals, BDH Ud, Poole, Doraoi, U.K., nnd Ibe United States Pharmacopeia 
and National hanmilary. UJS. Pluumacopcbd Convcmlon, Inc. (USPQ, Rockville. 
MD. 
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TABLE 4 True and Min and Max D 86 50 % flecovered Boiling Point s 

; Auiom'Sid 


Toluene 


Hexadecane 



Dlstillelloh 
conditions min 

D 86 50 % 
boiling point 

Distillation 
conditions 
max D 66 

50 % boiling 
point 

Distillation 
conditions itiln 

D 06 50 % 
boiling point 

□iEination 
conditions max 

D 86 50 % 
boiling point 

ASTM/IP true 
boiling point 

Group 1, 2, and 

3 

Group 1 , 2, 
and 3 

Group 1. 2, and 

3 

Group 1, 2 , 
and 3 

110.6 

105.9 

111.B 

108.5 

109.7 

ASTluVIP tiUB 
boiling point 

Group 4 

Group 4 

Group 4 

Group 4 

287.0 

272i 

283.1 

277.0 

280.0 


-me manual and autmiated temperatures show In this table am the valuas tolerance Inter/al tor the 99 % population coverage. The proposed tolerance 

is approxhiately 3 x sigma. Information on the values in this table can be found in RR:D02 1580- 


the barometric reading of the instniment shall be verified 
against a barometer, as described in 6.6. 

10. Procedure 

10.1 Record the prevailing barometric pressure. 

10.2 Gmiips 1 and 2 — Fit a low range thermometer pro- 
vided with a snug-fitting cork or stopper of silicone rubber, or 
equivalent polymeric material, tightly into the neck of the 
sample container and bring the temperature of the sample to the 
temperature indicated in Table 3. 

10 J Groups 1, 2, 3, and 4— Check that the temperature of 
the sample is as shown in Table 3. Pour the specimen precisely 
to the 100-mL mark of the receiving cylinder, and transfer the 
contents of Qie receiving cylinder as completely as practical 
into the distillation flask, ensuring that none of the liquid flows 
into the vapor tube. 

Ncfie 13— It is important that ihe difference between the temperature of 
the specimen and the temperature of tlte bath around the receiving cylinder 
is as small as practically possible. A dHTcrcnco of 5°C can make a 
difference of 0.7 mL. 

10.3. 1 Groups 3 and 4 — If the sample is not fluid at ambient 
temperature, it is to he heated to a temperature between 9 and 
21®C above its pour point (Test Methods D 97, D 5949, 
D 5950, or D 5985) prior to analysis. If the sample has partially 
or completely solidified in the intervening period, it shall be 
vigorously shaken after melting, and prior to sampling, to 
ensure homogeneity. 

10.3.1.1 If the sample is not fluid at ambient temperatures, 
disrcgai'd the temperature range shown in Table 1 for the 
receiving cylinder and sample. Prior to analysis, heat the 
receiving cylinder to approximately the same temperature as 
the sample. Pour the heated specimen precisely to the 100-mL 
mark of the receiving cylinder, and transfer the contents of the 
receiving cylinder as completely as practical into the distilla- 
tion flask, ensuring that none of the liquid flows into the vapor 
tube. 

Note 14 -Any material ihui evaporate* duting the transfer will coo- 

dbute to the loss; any material that remains in the receiving cylinder will 
contribute to the observed recovery volume at the time of the IBP. 

lp.4 If the sample can be expected to demonstrate iiiegular 
boiiing behavior, tliat is, bumping, add a few boiling chips to 
the specimen. The addition of a few boiling chips is acceptable 
for any distillation. 


10.5 Fit the temperature sensor tluuugh a snug-fitting de- 
vice, as described in 6.4, to mechanically center the sensor In 
the neck of the flask. In die case of a fliermometer. the bulb is 
centered in the neck and the lower end of the capillary is level 
with the highest point on the bottom of the inner wall of the 
vapor tube (sec Fig. 5). In the case of a thermocouple or 
resistance thermometer, follow the manufacturer’s instructions 
as to placement (see Fig. 6). 

Noth 15— If vacuum grease is used on the mating surface of the 
centering device, use the minimum amount nf grease that is practical. 

10.6 Fit the flask vapor tube, provided with a snug-fitting 
cork or rubber stopper of silicone, or equivalent polymeric 
material, tightly into the condenser tube. Adjust the flask in a 
vertical position so that the vapor tube extends irito the 
condenser tube for a distance from 25 to 50 nun. Raise and 
adjust the flask support board to fit it snugly against the bottom 
of the flask. 

10.7 Place the receiving cylinder that was used to measitee 
the specimen, without drying llic inside of the cylinder, into its 
temperature-controlled bath under the lower end of the con- 
denser tube. The end of the condenser tube shall be centered in 
the receiving cylinder and shall extend therein for a distance of 
at least 25 mm, but not below the 100-mL mark. 

10.8 Initial Boiling Point: 

10.8.1 Manual Method— to reduce evaporation loss of the 
distillate, cover the receiving cylinder with a piece of blotting 
paper, or similar material, that has been cut to fit the condenser 
tube snugly. If a receiver deflector is behig used, start the 
distillation with the tip of the deflector Just touching the wall of 
the receiving cylinder. If a receiver deflector is not used, keep 
the drip tip of the condenser away from the wall of the 
receiving cylinder. Note the start time. Observe and record the 
IBP to ihe nearest 0.5“C (1.0”F). If a receiver deflector is not 
being used, immediately move the receiving cylinder so that 
the tip of the condenser touches its inner wall. 

10.8.2 Automated Method— to reduce evaporation loss of 
the distillate, use the device provided by the instrement 
manufacturer for this purpose. Apply heat to the distillation 
flask and contents with the tip of the receiver deflector just 
touching the wall of the receiving cylinder Note the start time. 
Record the IBP to the nearest 0.1 °C (0.2°F). 
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FIG. 6 Example of Recommended Placement of PMOO Probe 
Relative to Distillation Flask SIdearm for Automated D 86 
Distillation Instrument 


A: Align inside 
lower 

portion of flask 



10.9 Regulate the heating so that the time interval between 
the first application of heat and the IBP is as specified in Table 

5. 

10.10 Regulate the heating so that the time from IBP to 5 or 
10 % recovered is as indicated in Table 5. 

10.11 Continue to regulate the heating so that the uniform 
average rate of condensation from 5 or 10 % recovered to 5 mL 
residue in the flask is 4 to 5 mL per min. (Warning — ^Due to 
the configuration of the boiling flask and the conditions of the 
test, the vapor and liquid around the temperature sensor are not 
in thermodynanoic equilibrium. The distiilation rate will con- 
sequently have an effect on ftie measured vapor temperature. 
The distillation rate shall, therefore, be kept as constant as 
possible throughout the test.) 

Note 16 — When tesdng gasoline samples, it Is not imcomoMjn to see 
the condensate suddenly fonn non-miscible liquid phases and bead up on 
the temperature measuring device and in the neck of the boiling flask at a 
vapor temperature of around 160°C. This may be accompanied by a sharp 
(about 3°C) dip in the vapor temperature and a drop in the recovery rate. 
The phenomenon, which may be due to the presence of trace water in the 
sample, may lost for 10 to 30 s before the temperature recovers and the 
condensate starts flowing smoothly again. This point is sometimes 
colloquially referred to as the Hesitation Point. 

10.12 Repeat any distillation that did not meet the require- 
ments described in 10.9, 10.10, and 10.11. 

10.13 If a decomposition pomt, as described in 3.1.3, is 
observed, discontinue the heating and proceed as directed in 
10.17. 

10.14 hi the interval between the IBP and the end of the 
distillation, observe and record data necessary for the calcula- 
tion and reporting of the results of the test as required by the 


specification involved, or as previously established for the 
sample under test. These observed data can include tempera- 
ture readings at prescribed percentages recovered or percent- 
ages recovered at prescribed temperature readings, or both. 

10.14.1 Manual Method — ^Record all volumes in the gradu- 
ated cylinder to the nearest 0.5 mL, and all temperature 
readings to the nearest 0.5°C (1.0°F). 

10.14.2 Automated Method — Record all volumes in the 
receiving cylinder to the nearest 0.1 mL, and all temperature 
readings to the nearest 0.1°C (0,2“F). 

10.14.3 Group 1, 2, 3, and 4 — hi cases in which no specific 
data requirements have been indicated, record the IBP and the 
EP (FBP) or the dry point, or both, and temperature readings at 
5, 15, 85, and 95 % recovered, and at each 10 % multiple of 
volume recovered from 10 to 90, inclusive. 

10.14.3.1 Group 4 — When a high range thermometer is 
used in testing aviation turbine fuels and similar products, 
pertinent thermometer readings can be obscured by the center- 
ing device. If these readings are required, perform a second 
distillation in accordance with Group 3. In such cases, reading 
from a low range thermometer can be reported in place of the 
obscured high range thermometer readings, and the test report 
shall so indicate. If, by agreement, the obscured readings are 
waived, the test report shall so indicate. 

10.14.4 When it is required to report the temperature 
reading at a prescribed percent evaporated or recovered for a 
sample that has a rapidly changing slope of the distillation 
curve in the region of the prescribed percent evaporated or 
recovered reading, record temperature readings at every 1 % 
recovered. The slope is considered rapidly changing if the 
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TABLE 5 Conditions During Tsst Procadure 



Group 1 

Group 2 


Group 4 

Temperatura of cooling bath*^ “C 

0-t 

0-5 

0-5 

0-60 

“F 

32-34 

32-40 

32-40 

32-140 

Temperature of balh around ”C 

13-18 

13-18 

13-18 

±3 

receiving cylinder ®F 

Time from first application of heal to 

B5-66 

65-85 

55-65 

±5 

of charge 
temperature 

Initial boiling point, min 

Tima from Initial bailing point 
to 5 % recovered, e 
to 10% recovered, min 

Uniform average rate of condensation 
from 5 % recovered to 5 mL 

5-10 

60-100 

6-10 

60-100 

5-10 

5-15 

in flask, mUmln 

Tims recorded from 5 mL residue to 

4-5 

4-5 

4-5 

4-5 

end point, min 

5 max 

5 max 

5 max 

5 max 


* the proper condenser bath temperature WIN depend upon the wax content of the eampte and of Its dtetillatlon fractions. The test Is generally performed using one single 
condenser lemperalure. Wax formation In the condenser can be deduced from (a) the pmsancc of wax paittclos in Iho dieinats coming off the drip tip, (b) a higher distlllallon 
loss than what would be expected based on Iho Initial boWng point of the Bpedtnan, (c) an erratic recovery rate and t,d) the presence of wax particles during the removal 
of residual liquid by swabbing with a lint-free doth (soo 8.3). The minimum tomperalurs that permits satlsfaoioiy operation shall be used. In general, a bath temperature 
in the 0 10 4°C range Is suitable for kerosine, Grade No. 1 fuel dl and Grade No. 1-D desel fuel oD. In some cases Involving Grade No. 2 fuel oil. Grade No. 2-D diesel 
fuel oil, gas oils and similar distillates. It may be necessary to hold the condenser bath temperature In the 38 to 60‘C range. 


change in slope (C) of the data points described in 10.14,2 in 
that particular area is greater than 0.6 (change of slope (f) is 
greater than 1.0) as calculated by Eq 1 (Eq 2). 

Change of Slope (C) = 

(Cj - C,)/(Vj - V,) - (Cj - Cj)/(V3 - Vj) 

( 1 ) 


Change of Slope (F) = 

(Pi - PO/iVi - Vi) - (^3 - - vy 

( 2 ) 

where: 

Cl = temperature at the volume % recorded one reading 
prior to the volume % in question, °C, 

Cj = temperature at die volume % recorded in question, 
-C. 

Cj = temperature at the volume % recorded following the 
volume % in question, “C, 

fj temperature at the volume % recorded one reading 
prior to the volume % in question, “F, 

Fj = temperature at the volume % recorded in question, “F, 
F-} = temperature at the volume % recorded following the 
volume % in question, “F, 

Vj = volume % recorded one reading prior to the volume % 
in question, 

V2 = volume % recorded at the volume % in question, and 
V3 = volume % recorded following the volume % in 
question. 

10.15 When the residual liquid in the flask is approximately 
5 mL, make a final adjustment of the heat. The time from the 
5 mL of liquid residue in the flask to the EP (FBP) shall be 
within the limits prescribed in Table 5. If this condition is not 
satisfied, repeat the test with appropriate modification of the 
final heat adjustment 

Note 17 — Since it is difficult to determine when there is 5 mL of 
boiling liquid left in the flask, this time is detennined by observing the 
amount of liquid recovered In the receiving cylinder. The dynamic holdup 
has been determined to be approximately l.S nlL at this point. If there are 
no front end losses, the amount of 5 mL in the flask can he assumed to 


correspond with an amount of 93.5 mL in the receiving cylinder. This 
amount has to be adjusted for the estimated amount of front end loss. 

10.15.1 If the actual front end loss differs more than 2 mL 
from the estimated value, the test shall be rerun. 

10.16 Observe and record the EP (FBP) or the dry point, or 
both, as required, and discontinue the heating. 

10.17 Allow the distillate to drain into the receiving cylin- 
der, after heating has been discontinued. 

10.17.1 Manual Method — ^While the condenser tube contin- 
ues to drain into the graduated cylinder, observe and note the 
volume of condensate to the nearest 0.5 mL at 2 min intervals 
until two successive observations agree. Measure the volume 
in the receiving cylinder accurately, and record it to the nearest 
0.5 mL. 

10.17.2 Automated Method— The apparatus shall continu- 
ally monitor the recovered volume until this volume changes 
by no more than 0.1 mL in 2 min. Record the volume in the 
receiving cylinder accurately to the nearest 0.1 mL. 

10.18 Record the volume in the receiving cylinder as 
percent recovery. If the distillation was previously discontin- 
ued under the conditions of a decomposition point, deduct tlie 
percent recovered from 100, report this difference as the sum of 
percent residue and percent loss, and omit the procedure given 
in 10.19. 

10.19 After the flask has cooled and no more vapor is 
observed, disconnect the flask from the condenser, pour its 
contents into a 5-mL graduated cylinder, and with the flask 
suspended over the cylinder, allow the flask to drain until no 
appreciable increase in the volume of liquid in the cylinder is 
observed. Measure the volume in the graduated cylinder to the 
nearest 0.1 mL, and record as percent residue. 

10.19.1 If the 5-mL graduated cylinder does not have 
graduations below 1 ml. and the volume of liquid is less than 
1 mL, prefill the cylinder with 1 mL of a heavy oil to allow a 
better estimate of the volume of the material recovered. 

10.19.1.1 If a residue greater than expected is obtained, and 
the distillation was not purposely terminated before the EP, 
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check whether adequate heat was applied towards the end of 
the distillation and whether conditions during the test con- 
formed to those specified in Table 5. If not, repeat test. 

Nora 18 — ^The distillatioa residues of this test method for gasoline, 
kerosine, and disdUate diesel are typically 0.9-1.3, 0.9-1.3, and 1.0-1.4 
volume %, respectively. 

Note 19 — The test method is not designed for the analysis of disdiiaie 
fuels containing appreciable quandties of residual material (see 1.2). 

10.19.2 Groups 1, 2, 3, and 4 — Record the volume in the 
5-iiiL graduated cylinder, to the nearest 0.1 mL, as percent 
residue. 

10.20 If the intent of the distihadon is to determine the 
percent evaporated or percent recovered at a predetermined 
eorrected temperature reading, modify the procedure to con- 
form to the instmcdons described in Annex A4. 

10.21 Examine the condenser tube and the side arm of the 
flask for waxy or solid deposits. If found, repeat the test after 
making adjustments described in Footnote A of Table 5. 

11. Calciilatioiis 

11.1 The percent total recovery is the sum of the percent 
recovery (see 10.18) and the percent residue (see 10.19). 
Deduct the percent total recovery firom 100 to obtain the 
percent loss. 

11.2 Do not correct the barometric pressure for meniscus 
depression, and do not adjust the pressure to what it would be 
at sea level. 

Note 20 — The observed baromeUlc reading does not have to be 
corrected to a standard temperature and to standard gravity. Even without 
performing these corrections, the corrected temperature readings for the 
same sample between laboratories at two diSerent locations in the world 
wiU. in general, differ less than 0.1°C at lOO’C. Almost all data obtained 
earlier have been reported at barometric pressures that have not been 
corrected to standard temperature and to standard gravity. 

11.3 Correct temperature readings to 1013 kPa (760 mm 
Hg) pressure. Obtain the correction to be applied to each 
temperature reading by means of the Sydney Young equation 
as given in Eq 3, Eq 4, or Eq 5, as appropriate, or by the use 
of Table 6. For Celsius temperatures: 

C,, “0.0009 (101.3 -Ft) (273 + 0 (3) 

“ 0.00012 (760 - A) (273 + U) W 

For Fahrenheit temperatures: 

Cf = 0.00012 (760 - A) (460 + ly) (5) 

where: 

= the observed temperature reading in °C, 
tj = the observed temperature reading in °F, 

and Cy = corrections to be added algebraically to the 
observed temperature readings, 

= barometric pressure, prev ailin g at the time and 
location of the test, kPa, and 

P = barometric pressure, prevailing at the tune and 

location of the test, mm Hg. 

After applying the correcdons and rounding each result to 
the nearest 0.5°C (1 .0°F) or 0.1°C (0.2°F), as appropriate to the 


TABLE 6 Approximate Thermometer Reading Correction 


Temperaturo Range 

Correction'' par 1.3 kPa (10 mm Hg) 
Dliference In Pressure 

“C 

°F 

”C 

«F 

10-30 

50-86 

0.35 

0.63 

30-50 

86-122 

0,38 

0.68 

60-70 

122-150 

0.40 

0.72 

70-90 

158-194 

0.42 

0.70 

90-110 

194-230 

0.45 

0.81 

110-130 

230-266 

0.47 

0.85 

130-150 

266-302 

0.50 

069 

150-170 

302-338 

0.52 

0.94 

170-190 

338-374 

0.54 

o.ea 

190-210 

374-410 

0.57 

1.02 

210-230 

410-446 

0.59 

1.07 

230-250 

446-482 

0.62 

1,11 

250-270 

482-618 

0.64 

1.15 

270-290 

618-654 

0.66 

1.20 

290-310 

554-590 

0.69 

1.24 

310-330 

590-626 

0.71 

1.28 

330-350 

626-662 

0.74 

1.33 

350-370 

662-699 

0.70 

1.37 

370-390 

698-734 

0.78 

1.41 

390-410 

734-770 

0.81 

1.46 


‘' Values to be added when barometric pressure Is below 101.3 kPa (760 mm 
Hg) and to be subtracted when barometric pressure Is above 101.3 kPa. 


apparatus being used, use the corrected temperature readings in 
aU further calculadons aud reporting. 

Note 21 — Temperature leadmgs are not corrected to 101.3 kPa (760 
mmHg) when product defiturions, specihcatioas, or agreements between 
the parties involved indicate, specifically, that such coirecdon is not 
required or that coirecdou shaU be made to some other base pressure. 

11.4 Correct the actual loss to 101.3 kPa (760 mm Hg) 
pressure when temperature readings are corrected to 101.3 kPa 
pressure. The corrected loss, L^, is calculated from Eq 6 or Eq 
7, as appropriate, or can be read from the tables presented as 
Fig. X3.i or Fig. X3.2. 

- 0.5 + (i - 0.5)/{l + (lOlA - Ai)/8.00} (6) 

= 0.5 + (L - 0.5)/{l + (760 - A)/60.0} (7) 

where: 

L = observed loss, 

= corrected loss, 

A* = pressure, kPa, and 
A = pressure, mm Hg. 

Norm 22 — ^Eq 6 and 7 above have been derived from the data in Table 
7 and Eqs 5 and 6 in Test Method D 86 - 95 and earlier versions. It is 
probable thatBq 6 and7 shown were the original empirical eqtiadous firom 
which the table and equations in ±e Test Method D 86 - 95 and earlier 
versions were derived. 

11.4.1 Calculate the corresponding corrected percent recov- 
ery in accordance with the following equation: 

A, = fl + (L - 1,) (8) 

where: 

L - percent loss or observed loss, 

= corrected loss, 

R = percent recovery, and 
= corrected percent recovery. 
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TABLE 7 Data Points tor Dsternriining Slops, S q or Sp 

Slope at % IBP 5 10 20 30 40 50 60 70 80 90 95 EP 

1^31% 0 0 0 10 20 30 40 SO 60 70 80 90 95 

Tuat% 5 10 20 30 40 50 60 70 60 90 90 95 Vgp 

Vu- Vl S 10 20 20 20 20 20 20 20 20 10 5 Vep-9S 


11.5 To obtain the percent evaporated at a prescribed 
temperature reading, add the percent loss to each of the 
observed percent recovered at the prescribed temperature 
readings, and report these results as the respective percent 
evaporated, that is: 

P, = P, + L (9) 

where: 

L = observed loss, 

= percent evaporated, and 
= percent recovered. 

11.6 To obtain temperature readings at prescribed percent 
evaporated, and if no recorded temperature data is available 
within 0.1 volume % of the prescribed percent evaporated, use 
either of the two following procedures, and indicate on the 
report whether the arithmetical procedure or the graphical 
procedure has been used. 

11.6.1 Arithmetical Procedure — ^Deduct the observed loss 
from each prescribed percent evaporated to obtain the corre- 
sponding percent recovered. Calculate each required tempera- 
ture reading as follows: 

r - Tr + - Td (J? - - «r) (10) 

where: 

R = percent recovered corresponding to the prescribed 
percent evaporated, 

Rh = percent recovered adjacent to, and higher than R, 

Ri^ = percent recovered adjacent to, and lower than R, 

T = temperature reading at the prescribed percent evapo- 
rated, 

T„ = temperature reading recorded at iJ^, and 
= temperature reading recorded at Ri,. 

Values obtained by the arithmetical procedure are affected by 
the extent to which the distillation graphs are nonlinear. 
Intervals between successive data points can, at any stage of 
the test, be no wider than the intervals indicated in 10.1 8. In no 
case shall a calculation be made that involves extrapolation. 

11.6.2 Graphical Procedure — ^Using graph paper with uni- 
form subdivisions, plot each temperature reading corrected for 
barometric pressure, if required (see 11.3), against its corre- 
sponding percent recovered. Plot the IBP at 0 % recovered. 
Draw a smooth curve connecting the points. For each pre- 
scribed percent evaporated, deduct the distillation loss to 
obtain the corresponding percent recovered and take from tlie 
graph the temperature reading that this percent recovered 
indicates. Values obtained by graplrical interpolation proce- 
dures are affected by the care with which the plot is made. 

Note 23 — See Appendix XI for nnmerical examples inustradng the 
arithmetical procedure. 


11.6.3 In most automated instruments, temperature-volume 
data are collected at 0.1 volume % intervals or less and stored 
in memory. To report a temperature reading at a prescribed 
percent evaporated, neither of the procedures described in 

11.6.1 and 11,6.2 have to be used. Obtain the desired tempera- 
ture directly from the database as the temperature closest to and 
within 0.1 volume % of the prescribed percent evaporated. 

12. Report 

12.1 Report the following information (see Appendix X5 for 
examples of reports); 

12.2 Report the barometric pressure to the nearest 0.1 kPa (1 
mm Hg). 

12.3 Report all volumetric readings in percentages. 

12.3.1 Manual Method— Rtpoxt volumetric readings to the 
nearest 0.5, and all temperature readings to the nearest 0.5°C 
(1.0“F). 

12.3.2 Automated Method — ^Report volumetric readings to 
the nearest 0.1, and aU temperature readings to the nearest 
O.^C (0.2°F) or less. 

12.4 After barometric corrections of the temperature read- 
ings have been made, the following data require no further 
calculation prior to reporting: IBP, dry point, EP (FBP), 
decomposition point, and all pairs of corresponding values 
involAung percent recovered and temperature readings. 

12.4.1 The report shall state if the temperature readings 
have not been corrected for barometric pressure. 

12.5 When the temperature readings have not been cor- 
rected to 101.3 kPa (760 mm Hg) pressure, report the percent 
residue and percent loss as observed in accordance with 10.19 
and 11.1, respectively. 

12.6 Do not use the corrected loss in the calculation of 
percent evaporated. 

12.7 It is advisable to base the report on relationships 
between temperature readings and percent evaporated when the 
sample is a gasoline, or any other product classified under 
Group 1, or in which the percent loss is greater than 2.0. 
Otherwise, the report can be based on relationships between 
temperature readings and percent evaporated or percent recov- 
ered. Every report must indicate clearly which basis has been 
used. 

12.7.1 In the manual method, if results are given in percent 
evaporated versus temperature readings, report if the arithmeti- 
cal or the graphical procedure was used (see 11.6). 

12.8 Report if a drying agent, as described in 7.5.2 or 7.5.3, 
was used. 

1 2.9 Fig. X 1 . 1 is an example of a tabular report. It shows the 
percent recovered versus the corresponding temperarnre read- 
ing and versus the corrected temperature reading. It also shows 
the percent loss, the corrected loss, and the percent evaporated 
versus the corrected temperature reading. 
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TABLE 9 Repeatability and Reproducibility for Groups 2, 3 and 4 (Manual Method) 




Repeatability^ 


neproducibUity'' 


•C 

•F 


“F 

IBP 

t.o+o.asSo 

1.9+0.36Sf 

2.8+0.93So 

5.0+0.93Sp 

5—05% 

1.0+0.41 So 

1.&r0.41SF 

1.8+1.33Sc 

3.3+1. 33Sp 

FBP 

O.7+O.30So 

1.340.36Sp 

3.1+0.42Sc 

5.7+0.42Sf 

% volume al 
temperature reading 

0.7+0.92/3o 

0.7+1. B8/Sf 

1.5+1 .7a/So 

1.53+3.20/Sf 


^ Calculate Sg or Sp from 13.2. 


13.3.2.1 GROUP 1 — ^The difference between twosingleand 
independent results obtained by different operators working in 
different laboratories on identical test material would, in the 
normal and correct operation of this method, exceed the values 
calculated from Table 9 in only one case in twenty.'^ 

13.3.2.2 GROUPS 2, 3, and 4 — ^The difference between two 
single and independent results obtained by different operators 
working in different laboratories on identical test material 
would, in the normal and correct operation of this test method, 
exceed the values calculated from the data in Table 9 in only 
one case in twenty.® 

13.4 Automated Method: 

13.4.1 Repeatability: 

13.4.1.1 GROUP 1 — ^The difference between successive 
results obtained by tire same operator with the same apparatus 
under constant operating conditions on identical test inaterial 
would, in the long run, in the normal and correct operation of 
this test method, exceed the values calculated from Table 8 in 
only one case in twenty. 

13.4.1.2 GROUPS 2, 3, and The difference between 
successive results obtained by the same operator with the same 
apparatus under constant operating conditions on identical test 
material would, in the long run, hi the normal and correct 
operation of this test method, exceed the values calculated 
from Table 10 in only one case in twenty. 

13.4.2 Reproducibility: 


PrBcl&ion data obtained from RR study oa both manual and automated D 86 
units by North American and TP laboratories. 

"'I'ablvt 9 has been derived from the nomographs In Figs. 6 and 7 in ASTM 
D 85-97. 


13.4.2.1 GROUP 1 — The difference between two single and 
independent results obtained by different operators working in 
different laboratories on identical test material would, in the 
normal and correct operation of this test method, exceed the 
values calculated from Table 8 in only one case in twenty.’ 

13.4.2.2 GROUPS 2, 3, and 4 — The difference between two 
single and independent results obtained by different operators 
working in different laboratories on identical test material 
would, in the normal and correct operation of this test method, 
exceed the values calculated from Table 10 in only one case in 
twenty. 

13.5 Bias: 

13.5.1 Bias — ^Due to the use of total immersion thermom- 
eters, or temperature sensing systems designed to emulate 
them, the distUlation temperatures in this test method are 
somewhat lower than the true temperatures. The amount of 
bias depends on the product being distilled and the thermom- 
eter used. 

13.5.2 Relative Bias — ^There exists a bias between the 
empirical results of distillation properties obtained by this test 
method and the true boiling point distillation curve obttuned by 
Test Method t) 2892. The magnitude of this bias, and how it 
relates to test precision, has not been rigorously studied. 

13.53 Relative Bias — An interlaboiatoiy study® conducted 
in 2003 using manual and automated apparatus has concluded 
that there is no statistical evidence to suggest that there is a bias 
between manual and automated results. 

14. Keywords 

14.1 batch distillation; distillates; distillation; laboratory 
distillation; petroleum products 
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TABLE 6 Repeatability and Reproducibility for Group 1 


Evaporated 
Point, % 

Manual 

Repeatability* 

“C “F 

Manual 

Reproduclblliiy* 

”C ”F 

Automated 

Repeatability* 

“C “F 

Automated 

Reproducibility* 

“C “F 

IBP 

3.3 

8 

S.S 

10 

3.9 

7 

TS. 

13 

5 

1.9+0.B6Sc 

3.4+0.B6Sp 

3.I+I.74S0 

5.6+1.74Sp 

2.1+0.67So 

aa+o.e7SF 

4.4+2.OS0 

7.9+2.08+ 

10 

1.2+0.a6So 

2.2+0.86S|. 

2.0+1 .74So 

3.6+1.74Sf 

1.7+0.67Sq 

3.0+0.67Sf 

3.3+2.0Sq 

6.0+2.08+ 

20 

1.2+0.86SO 

2J!+0.B6Sf 

2.0+1 .74So 

3.6+1.74Sf 

1.1+0.67So 

2.0+O.67Sf 

3.3+2.0Sc 

6.0+2.08+ 

30-70 

1.2+0.86Sc 

2.a+0.88SF 

2.0+1 .74So 

3.6+1 .74Sf 

1.1+0.67Sc 

2.0+0.673+ 

2.6+2.OS0 

4.7+2.08+ 

60 

1,2+0.86Sc 

2.2+0. 86 Sf 

2.&f1.74Sc 

3.6+1 .74Sf 

1.1+0.67So 

2.0+0.e7SF 

1.7+2.0Sc 

3.0+2.08+ 

90 

1.2+0.86Sc 

Z2+0.B6Sf 

a3+1.74So 

1.4+1.74S, 

1.1+0.67So 

20+0.678+ 

0.7+2.0S0 

1.2+2.08+ 

95 

1.2+0.8680 

2.240.86Sp 

1.1+1.74Sa 

1.9+1 .74Sf 

2.B+O.07SO 

4.5+0.67Sf 

2.6+2.0Sc 

4.7+2.08+ 

FBP 

3.9 

7 

7.2 

13 

4.4 

a 

8.Q 

16 


'' Sc or Sf Is iha average slope (or rate of change) calculaled in aocordanos wilh 13.2. 


13. Precision and Bias 

13.1 Precision: 

13.1.1 The precision of this test method has been deter- 
mined by the statistical examination of interlaboratory test 
results obtained by 26 laboratories on 14 gasolines, by 4 
laboratories on 8 samples of kerosine by the manu al procedure, 
3 laboratories on 6 samples of kerosine by the automated 
procedure, and S laboratories on 10 samples of diesel fuel by 
both the manual and automated procedures. Table Al.l lists 
which tables and figures are to be used for the different fuel 
groups, distillation methods, and temperature scales. 

13.1.2 The foUowmg terms are used in this section: (J) r = 
repeatability and (2) R = reproducibility. The value of any of 
these terms will depend upon whether the calculations were 
carried out in °C or “R 

13.2 Slope or Rate of Change of Temperature: 

13.2.1 To determine the precision of a result, it is generally 
necessary to determine the slope or rate of change of the 
temperature at that particular point. This variable, denoted as 
Sc or Sp, is equal to the change in temperature, either in “C or 
in °F, respectively, per percent recovered or evaporated. 

13.2.2 For Group 1 in the manual method and for aU groups 
in the automated method, the precision of the IBP and EP does 
not require any slope calculation. 

13.2.3 With the exception stated in 13.2.2 and in 13.2.4, the 
slope at any point during the distillation is calculated fi;om the 
following equations, using the values shown in Table 7: 

Sc (or Sf) - (Tu - TJ / (Vu - VJ (11) 

where: 

Sq = is the slope, °C/volume %, 

Sp = is the slope, °F/volume %, 

Tjj = is the upper temperature, °C (or °F), 

Tj^ = is the lower temperature, ®C (or °F), 

Vy = is the volume % recovered or evaporated corre- 

sponding to Tv. 

Vl = is the volume % recovered or evaporated corre- 
sponding to and 

't^EP " is the volume % recovered or evaporated corre- 
sponding to the end point. 

13.2.4 In the event that the distUlation end point occurs prior 
to the 95 % point, the slope at the end point is calculated as 
follows: 


Sc (or Sf) — (Tff / (V^p Vj^^) (12) 

where: 

Tpp or Tjjg is the temperature, in °C or “F at the percent 
volume recovered indicated by the subscript, 

Vpp or ^hr is the volume % recovered. 

13.2.4.1 The subscripts in Eq 12 refer to: 

EP = end point 

HR = highestreading, either 80% of90%, prior to the end 
point 

13.2.5 For points between 10 to 85 % recovered which are 
not shown in Table 7, the slope is calculated as follows: 

Sc (or Sp) = 0.05 (T ^y+io) ~ ^(v-io>) 

13.2.6 For samples in Group 1, the precision data reported 
are based on slope values calculated from percent evaporated 
data. 

13.2.7 For samples in Group 2, 3, and 4, the precision data 
reported (Table 8) are based on slope values calculated from 
percent recovered data 

13.2.8 When results are reported as volume % recovered, 
slope values for the calculation of precision are to be deter- 
mined from percent recovered data; when results are reported 
as volume % evaporated slope values are to be determined 
from % evaporated data. 

13.3 Manual Method: 

13.3.1 Repeatability: 

13.3.1.1 GROUP 1 — The difference between successive 
results obtained by the same operator with the same apparams 
under constant operating conditions on identical test material 
would, in the long run, in the nor mal and correct operation of 
this test method, exceed the values calculated from Table 9 in 
only one case in twenty. 

13.3.1.2 GROUPS 2, 3, and 4 — The difference between 
successive results obtained by the same operator with the same 
apparatus under constant opemting conditions on identical test 
material would, in the long run, in the normal and correct 
operation of this test method, exceed the values calculated 
from the values in Table 9 in only one case in twenty. 

13.3.2 Reproducibility: 
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TABLE 10 Repeatability and Reproducibility for Groups 2, 3 and 4 (Automated) 


CollecFted, % 


Repeatability* 


Reproducibility* 

"C 

"F 

“C 

•F 

IBP 

3.5 

6.3 

0.5 

15.3 

2% 

3.5 

0.3 

a6 + 1.9230 

4.7 + 1.92Sp 

6% 

1.1 +1.0aSo 

2.0 + 1.083p 

2.0 + 2.53So 

a6 + 2.53SF 

10% 

1.2 + 1.42Sa 

2.2+1.42Sf 

3.0 + 2.B4Sa 

5.4 + 2.84Sf 

20-70 % 

1.2 + 1.4ZSo 

2.2.t.1.42Sp 

2.9 + 3.97Sc 

5.2 + 3.97Sp 

B0% 

1.2 + 1.42So 

2.2 + 1.42Sp 

3.0 + 2.64So 

5.4 + 2.64Sp 

90-95% 

1.1 +i.oaso 

2.0 + 1.08Sp 

2.0+2.63SC 

3.8 + 2.53Sp 

FBP 

3.5 

6.3 

10.6 

18.9 


'' Sc or Sp Is Ihs average slope (or rate of chango) calculated In accordance with 13.5. 


ANNEXES 

(Mandatory Information) 

Al, REPEAIABILITY AND REPRODDCIBILrrY DEFINITION AIDS 

Al.l TUble Al.l is an aid for determining which repeat- 
ability and reproducibility table or section, is to be used. 


TABLE Al.l Summary of Aids for Definillon of Repeatability and Reproducibility 


Group 

Method 


Table or Section to Use 


RopootablUty 

R^oducIbilUy 

1 

Manual 

“C 

Tables 

Tables 



•F 

Tables 

Table 8 

1 

Automated 

•c 

Tables 

Table s 



“F 

Tables 

Table 8 

2,3.4 

Manual 

•c 

Table 9 

Table 9 



•F 

T^le9 

Table 9 

2,3.4 

Automated 

‘C 

Table 10 

Table 10 



•F 

Table 10 

Table 10 


A2. DETAILED DESCRIPTION OF APPARATUS 


A2.1 Distillation Flasks — Flasks shall be of heat resistant 
glass, constructed to the dimensions and tolerances shown in 
Fig. A2.1 and shaU otherwise comply with the requirements of 
Specification E 1403. Flask A (100 mL) may also be con- 
structed with a ground glass joint, in which case the diameter 
of the neck shall be the same as the 125-mL flask. 

Note A2.1 — For tests specifying dry point, specially selected flasks 
with bottoms and walls of uniform thickness are desirable. 

A2.2 Condenser and Condenser Bath — Topical types of 
condenser and condenser baths are illustrated in Figs. 1 and 2. 

A2.2.1 The condenser shall be made of seamless noncorro- 
sive metal tubing, 560 ± 5 mm in length, with an outside 
diameter of 14 mm and a wall thickness of 0.8 to 0.9 mm. 

Notb A2.2 — Brass or stainless steel has been found to be a suitable 
material for this purpose. 


A2.2.2 The condenser shall be set so that 393 ± 3 mm of the 
Cube is in contact with the cooling medium, with 50 ± 3 mm 
outside the cooUng bath at the upper end, and with 114 ± 3 mm 
outside at the lower end. The portion of the tube projecting at 
the upper end shall be set at an angle of 75 ± 3“ with the 
vertical. The portion of the tube inside the condenser bath shall 
be either straight or bent in any suitable continuous smooth 
curve. The average gradient shall be 15 ± 1° with respect to 
the horizontal, with no 10-cm section having a gradient outside 
of the 15 ± 3° range. The projecting lower portion of the 
condenser tube shall be curved downward for a length of 76 
mm and the lower end shall be cut off at an acute angle. 
Provisions shall be made to enable the flow of the distillate to 
run down the side of the receiving cylinder. This can be 
accomplished by using a drip-deflector, which is attached to the 
outlet of the mbe. Alternatively, the lower portion of the 
condenser tube can be curved slightly backward to ensure 
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contact with the wall of die receiving cylinder at a point 25 to 
32 mm below the top of the receiving cylinder. Fig, A2.3 is a 
drawing of an acceptable configuration of the lower end of the 
condenser tube. 

A2.2.3 The volume and die design of the bath will depend 
on the cooling medium employed. The cooUng capacity of the 
bath shall be adequate to maintain the required temperature for 
the desired condenser performance. A single condenser bath 
may be used for several condenser tubes. 

A2.3 Metal Shield or Enclosure for Flask. (Manual units 
only). 

A2.3.] Shield for Gas Burner (see Fig. 1) — The purpose of 
this shield is to provide protecdon for the operator and yet 
allow easy access to the burner and to the distilladon flask 
during operation. A typical shield would he 480-mm high. 
280-mm long and 200-nim wide, made of sheet metal of 
0.8-mm thickness (22 gauge). The shield shall be provided 
with at least one window to observe the dry point at the end of 
the disdUation. 

A2.3.2 Shield for Electric Heater (see Fig. 2) — ^A typical 
shield would be 440-mm high, 200-mm long, and 200-mm 
wide, made of sheet metal of approximately 0.8-mm thickness 
(22 gauge) and with a window in the front side. The shield shall 
be provided with at least one window to observe the dry point 
at the end of the distillation. 

A2.4 Heat Source; 

A2.4.1 Gas Burner (see Fig. 1), capable of bringing over 
the first drop from a cold start within the time specified and of 
continuing the distillation at the specified rate. A sensitive 
manual control valve and gas pressure regulator to give 
complete control of heating shall be provided. 

A2.4.2 Electric Heater (see Hg. 2), of low heat retention. 

Note A2.3 — ^Heaters, adjustable from 0 to 1000 W, have been found to 
be suitable for this purpose. 

A2.5 Flask Support: 

A2.5.1 Type 1 — Use a Type 1 flask support with a gas 
burner (see Fig. 1). This support consists of either a ring 
support of the ordinary labointory type, 100 mm or larger in 
diameter, supported on a stand inside the shield, or a platform 
adjustable from the outside of the shield. On this ring or 
platform is mounted a hard board made of ceramic or other 
heat-resistant material, 3 to 6 mm in thickness, with a central 
opening 76 to 100 mm in diameter, and outside line dimensions 
slightly smaller than the inside boundaries of the shield. 

A2.5.2 Type 2 — ^Use a Type 2 flask support assembly with 
electric heating (see Fig. 2 as one example). The assembly 
consists of an adjustable system onto which the electric heater 
is mounted with provision for placement of a flask support 
board (see A2.6) above the electric heater. The whole assembly 
is adjustable from the outside of the shield. 


A2.6 Flask Support Board — The flask support board shall 
be constructed of ceramic or other heat-resistant material, 3 to 
6 mm in thickness. Flask support boards are classified as A, B, 
or C, based on the size of the centrally located opening, the 
dimension of which is shown in Table 1. The flask support 
board shall be of sufficient dimension to ensure that thermal 
heat to the flask only comes from the central opening and that 
extraneous heat to the flask other than through the central 
opening is minimized. (Warning — Asbestos-containing mate- 
rials shall not be used in the construction of the flask support 
board.) 

A2.7 The flask support board can be moved slightly in 
different directions on the horizontal plane to position the 
distillation flask so tliat direct heat is applied to the flask only 
through the opening in this board. Usually, the position of the 
flask is set by adjusting the length of the side-arm inserted into 
the condenser. 

A2.8 Provision shall be made for moving the flask support 
assembly vertically so that the flask support board is in direct 
contact with the bottom of the distillation flask during the 
distillation. The assembly is moved down to allow for easy 
mounting and removal of the distillation flask from the unit. 

A2.9 Receiving Cylinders — ^The receiving cylinder shall 
have a capacity to measure and collect 100 mL. The shape of 
the base shall be such that the receiver does not topple when 
placed empty on a surface inclined at an angle of 13" from the 
horizontal. 

A2.9. 1 Manual Method — ^The cylinder shall be graduated at 
intervals of 1 mL and have a graduation at the 100-mL mark. 
Construction details and tolerances for the graduated cylinder 
are shown in Fig. A2,4. 

A2.9.2 Automated Method — ^The cylinder shall conform to 
the physical specifications described in Fig. A2.4, except that 
graduations below the 100-mL mark are permitted, as long as 
they do not interfere witli the operation of the level follower. 
Receiving cylinders for use in automated units may also have 
a metal base. 

A2.9.3 If required, the receiving cylinder shall be immersed 
during tlie distillation to above the 100-mL graduation line in 
a cooling liquid contained in a cooling bath, such as a tail-form 
beaker of clear glass or transparent plastic. Alternatively, the 
receiving cylinder may be placed in a thermostated bath ah 
circulation chamber. 

A2.10 Residue Cy/inrie;-— The graduated cylinder shall 
have a capacity of 5 or 10 mL, with graduations into 0.1 mL 
subdivisions, beginning at 0.1 mL. The top of the cylinder may 
be flared, the other properties shall conform to Specification 
E 1272. 
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.REMFORCIMaBEAO 




FlaskA,l00mL naskB,l25tnL rtoskB,l2SmL 

FIQ. A2.1 Flask A, 100 mU Flask B, 126 mL, and Flask B with Ground Glass Joint, 125 mL 
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Lower End of Condenser Ibbe 

FIG. A2.3 Lower End of Condenser Tube 
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A3. DETERMINATION OF THE DIFFERENCE IN LAG TIME BETWEEN AN ELECTRONIC TEMPERATURE 
MEASUREMENT SYSTEM AND A MERCDRY-IN-GLASS THERMOMETER 


A3.1 The response time of an electronic teinperatiire 
measuring device is inherently more rapid than that of a 
raercury-in-glass thermometer. The temperature measuring 
device assembly in general use, consisting of the sensor and its 
casing, or an electronic system and its associated software, or 
both, is so designed that the temperature measuring system will 
simulate the temperature lag of the mercury-in-glass thermom- 
eter. 

A3.2 To determine the difference in lag time between such 
a temperature measuring system and a mercury-in-glass ther- 
mometer, analyze a sample such as gasoline, kerosine, jet fuel, 
or light diesel fuel with the electronic temperature measure- 
ment system in place and in accordance with the procedures 
described in this test method. In most cases this is tlie standard 
distillation step performed with an automated unit. 

A3.2.1 Do not use a single pure compound, a very narrow 
boiling range product, or a synthetic blend of less thaii six 
compounds for this test. 


A3 .2.2 Best results are obtained with a sample that is typical 
of the sample load of the laboratory. Alternatively, use a 
fuU-range mixture with a 5 to 95 % boiling range of at least 
100“C. 

A3.3 Replace the electronic temperature measuring device 
with a low range or a high range mercury-in-glass thermom- 
eter, depending on the boiling range of the sample. 

A3.4 Repeat the distillation with this thermometer, and 
manually record the temperature at the various percent recov- 
ered as described in 10.14. 

A3.5 Calculate the values for the repeatability for the 
observed slope (AT/Al/) for the different readings in the test. 

A3.6 Compare the test data obtained using these two 
temperature measuring devices. The difference at any point 
shall be equal to, or less than, the repeatability of die method 
at that point. If this difference is larger, replace the electronic 
temperature measuring device or adjust the electronics in- 
volved, or both. 


A4. PROCEDURE TO DETERMINE TTTF. PERCENT EVAPORATED OR PERCENT RECOVERED AT A PRESCRIBED 

TEMPERATURE READING 


A4.1 Many specifications require specific percentages 
evaporated or recovered at prescribed temperature readings, 
either as maxima, minima, or ranges. The procedures to 
determine these values are frequently designated by the terms 
Exxx or Rxxx, where xxx is the desired temperature. 

Note A4.1 — ^Regulatory standards on the certification of reformulated 
gasoline under the complex model procedure require the determination of 
E 200 and E 300, defined as the percent evaporated fiiel at 93.3°C (200°F) 
and 148.9°C (300°F), respectively. E 158, the percent evaporated at a 
disdUadon temperature of 70"C (]58“F), is also used in describing fuel 
volatility characteristics. Other typical temperatures are R 200 for kero- 
sines and R 250 and R 350 for gas oils, where R 200, R 250, and R 350 
are the percent recovered fuel at 200”C, 250°C, and 350°C. respectively. 

A4.2 Determine the barometric pressure, and calculate the 
correction to the desired temperature reading using Eq 3, Eq 4, 
or Eq 5 for f = xxx^C (or tf= xxx°F). 

A4.2.1 Manual Method — Determine this correction to 
0.5°C (l-F). 

A4.2.2 Automated Method — ^Determine this correction to 
O.l^C (0.2‘>F). 

A4.3 Determine the expected temperature reading to yield 
xxx°C (or xxx°F) after the barometric correction. To obtain the 
expected value, add the absolute value of the calculated 
correction to the deshed temperature if the barometric pressure 
is above 101.3 kPa. If the barometric pressure is below 101.3 
kPa, subtract die absolute value of the calculated correction 
from the deshed temperature. 

A4.4 Perform the distillation, as described in Section 10, 


while taking into account A4.5 and A4.6. 

A4.5 Manual Distillation: 

A4.5.1 In the region between about 10°C below and 10°C 
above the desired expected temperature reading determined in 
A4.3 record the temperature reading in intervals of 1 volume 

%. 

A4.5.2 If the intent of the distillation is to solely determine 
the value of Exxx or Rxxx, discontinue the distillation after at 
least another 2 mL of distillate have been collected. Otherwise, 
continue the disdllation, as described in Section 10, and 
determine the observed loss, as described in 11.1. 

A4.5.2.1 If the intent of the distillation is to determine the 
value of Exxx and the distillation was terminated after about 2 
mL of distillate was collected beyond the deshed temperature, 
aOow the distillate to dram into the receiving graduate. Allow 
the contents of the flask to cool to below approximately 40°C 
and then dram its contents into the receiving graduate. Note the 
volume of product in the receiving graduate to the nearest 0.5 
mL at 2 min intervals until two successive observations agree. 

A4.5.2.2 The amount recovered in the receiving graduate is 
tlie percent recovery. Determine the amount of observed loss 
by subtracting the percent recovery from 100.0. 

A4.6 Automated Distillation: 

A4.6.1 In the region between about 10°C below and 10°C 
above the desired expected temperature reading detemiined in 
A4.3, collect temperature- volume data at 0.1 volume % inter- 
vals or less. 


20 



Case l:13-cv-01215-TSC Document 118-12 Filed 11/19/15 Page 221 of 259 


D 86 - 07 


A4.6.2 Continue the distillation, as described in Section 10, 
and determine the percent loss, as described in 11.1. 

A4.7 Calculations: 

A4.7.1 Manual Method — ^If a volume % recovered reading 
is not available at the exact temperature calculated in A4.3, 
determine the percent recovered by interpolation between the 
two adjacent readings. Either the linear, as described in 11.6.1, 
or the graphical procedure, as described in 11.6.2, is permitted. 
The percent recovered is equal to Rxxx. 

A4.7.2 Automated Method— the observed volume to 
0.1 volume % corresponding to the temperature closest to the 
expected temperature reading. Hiis is the percent recovered, or 
Rxxx. 

A4.7.3 Manual and Automated Methods — Tb determine the 
value of Exxx, add the observed loss to the percent recovered, 
Rxxx, as determined in A4.7. 1 or A4.7.2 and as described in Eq 
9. 

A4.7.3.1 As prescribed in 12.6, do not use the corrected 
loss. 

A4.8 Precision: 

A4.8.1 The statistical determination of the precision of the 
volume % evaporated or recovered at a prescribed temperature 
has not been directly measured in an interlaboratory program. 
It can be shown that the precision of the volume % evaporated 
or recovered at a prescribed temperature is equivalent to the 
precision of the temperature measurement at that point divided 
by the rate of change of temperature versus volume % 
evaporated or recovered. The estimation of precision becomes 
less precise at high slope values. 


A4.8.2 Calculate the slope or rate of change in temperature 
reading, Sc(or Sp), as described in 13.2 and Eq 11 and using 
temperature values bracketing the desired temperature. 

A4.83 Calculate the repeatability, r, or the reproducibility, 
R, from the slope, (or Sp), and the data in Table 8, Table 9, 
or Table 10. 

A4.8.4 Determine the repeatability or reproducibility, or 
both, of the volume % evaporated or recovered at a prescribed 
temperature from the following formulas: 

'volume % = tISq (Sp) (A4, 1) 

^volume % = R/Sc (Sp) (A4.2) 


repeatability of the volume % evaporated or 
recovered, 

reproducibility of the volume % evaporated 
or recovered, 

repeatability of the temperature at the pre- 
scribed temperature at the observed percent 
disdUed, 

reproducibility of the temperature at the 
prescribed temperature at the observed per- 
cent distilled, and 

rate of change in temperature reading in °C 
(°F) per the volume % evaporated or recov- 
ered. 

A4.8.5 Examples on how to calculate the repeatability and 
the reproducibihty are shown in Appendix X2. 


where: 

'volume % = 

Volume % = 

r = 

R 


APPENDIXES 
(Nomnandatory Information) 

XI. EXAMPLES ILLUSTRATING CALCULATIONS TOR REPORTING OF DATA 


XI .1 The observed distillation data used for the calculation 
of the examples below are shown in the first three columns of 
Fig. Xl.l. 

XI. 1.1 Temperature readings corrected to 101.3 kPa (760 
mm Hg) pressure (see 1 1.3) are as follows; 

conection (°C) = 0.0009 (101.3 - 98.6) (273 + Q (Xl.l) 
correction (‘■F) =■ 0.00012 (760 - 740) (460 + tj) (XI .2) 

Xl.1.2 Loss correction to 101.3 kPa (see 11.4) are as 
follows. The data for the examples are taken from Fig. Xl.l, 
corrected loss = (0.5 + (4.7 — 0.5)/ CX1.3) 

{1 + (101.3 -98.6)/8.0} = 3.6 

Xl.1.3 Recovery correction to 101.3 kPa (see 11.4.1) are as 
follows: 

corrected recovery = 94.2 + (4.7 — 3.6) = 95.3 (X1.4) 

X1.2 Temperature Readings at Prescribed Percent Evapo- 
rated: 


Xl.2.1 Temperature reading at 10 % evaporated (4.7 % 
observed loss = 5.3 % recovered) (see 11.6.1) are as follows: 


Tioe (°C) = 33.7 + [(40.3 - 33 .7) (XI .5) 

(5.3 - 5)/(10 - 5)] = 34.1-C 
Tios (°f) - 92-7 + [(104.5 - 92.7) (X1.6) 

(5.3 - 3)/(10 - 5)1 = 93.1°^ 

Xl.2.2 Temperature reading at 50 % evaporated (45.3 % 
recovered) (see 11.6.1) are as follows: 

TsosCO “ 93.9 + [(108.9 - 93.9) (X1.7) 

(45.3 - 40)/(50 - 40)1 = 101.9“C 
7W (°P) ■= 201 + [(228 - 201) (X1.8) 

(45.3 - 40)/(50 - 40)1 = 215.3°F 

X1.23 Temperature reading at 90 % evaporated (85.3 % 
recovered) (see 11.6.1) ate as follows: 

Tjoe (“q = 181 .6 + [(201.6 - 181.6) (X1.9) 

(85.3 - 85)/(90 - 85) ] =■ 182.8°C 
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I'm (°^ = 358.9 + [(394.8 - 358.9) (XI .10) 

(85.3 - 85)/(90 - 85)] - 361.0°^ 

XI. 2.4 Teraperature reading at 90% evaporated (85.3% 
recovered) not corrected to 101.3 kPa pressure (see 11.6.1) are 
as follows: 

Tjoff (°C) = 180J + [(200.4 - 180.5) (Xl.ll) 

(85.3 - 85)/(90 - 85)] = 18l.7°C 
^POB = 357 + [(392 - 357) (Xl.l 2) 

(85.3 - 85)/(90 - 85)] = 359. 1”/? 

Note Xl.l — Results calculated from °C data may dot cotiespoad 
exactly to results calculated from “F data because of errofs id roufldidg. 
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X2. EXAMPLES OF CALCOLATION OF REPEATABILITY AND BEPRODUCIBILrrY OF VOLUME % (RECOVERED OR 

EVAPORATED) AT A PRESCRIBED TEMPERATURE READING 


X2.1 Some specifications require the reporting of the 
volume % evaporated or recovered at a prescribed temperature. 
Table X2.1 show's the distillation data of a Group 1 sample as 
obtained by an automated uniL 

X2.2 Example Calculation: 

X2.2.1 For a Group 1 sample exhibiting distillation charac- 
teristics as per Table X2.1, as determined by an automated unit, 
the reproducibility of the volume evaporated.^olume %, at 
93.3°C (200'’F) is determined as follow's; 

X2.2.i.l Determine first the slope at the desired tempera- 
ture; 

5c% = 0.l(7'co)-r(io)) CX2.1) 

- 0.1 (94 - 83) 

= 1.1 

Sj,% = 0.1 (r (20) -- T (10)) 

= 0.1 (201 - 182) 

= 1.9 

X2.2.2 From Table 9, determine the value of R, the repro- 
ducibility at the observed percentage distilled. In this case, the 
observed percentage disdUed is 18 % and 

R = 3.3 + 2.0 {Sc) (X2.2) 

= 3.3 + 2.0 X 1.1 
“5.5 

R = 6.0 + 2.0 {Sf) 

= 6.0 + 2.0 X 1.9 


-9.8 

X2.2.3 From the calculated value of R, determine the value 
of volume, as described in A4.8.4. 

R volume % = R/{Sc) CX2.3) 

= 5.5/1. 1 
= 5.0 

R volume % = RJ{S^ 

= 9.8/1.9 
= 5.1 


TABLE X2.1 Distillation Data from a Group 1 Sample Automated 


Distillation 


DiBtlllallon Point 
Recovered, luL 

Temperature" C 

Temperature "F 

Volume (mL) 
Recovered at 
93.3“C (200“F) 




18.0 

10 

84 

183 


20 

94 

202 


30 

103 

217 


40 

112 

233 


Distillation Point 
Evaporated, mt. 



Volume (mLO 

Temperature" C 

Temperature" F 

Evaporated at 
93.3"C (200"F) 




18.4 

10 

83 

182 


20 

94 

201 


30 

103 

217 


40 

111 

232 



X3. TABLES OF CORRECTED LOSS FROM MEASURED LOSS AND BAROMETRIC PRESSURE 


X3.1 The table presented as Fig. X3.1 can be used to 
determine the corrected loss from the measured loss and the 
barometric pressure in kPa. 


X3,2 The table presented as Fig. X3.2 can be used to 
determine the corrected loss from the measured loss and the 
barometric pressure in mm Hg. 
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SUMMARY OF CHANGES 

Subcommittee D02.08 has identified the location of selected changes to tliis standard since the last issue 
(D 86-05) that may impact the use of this standard. (Approved Jan. 15, 2007.) 

(J) Deleted "natural gasolines” from 1.1. (J) Added Fig. 6. 

(2) Deleted “Group 0” from the entire standard. 

Subcommittee D02.08 has identified the location of selected changes to this standard since the last issue, 

(D 86-04b), that may impact the use of this standard. (Approved July 1, 2005.) 

(J) Replaced Tbble 4 with new values. (4) Added Appendix X5, and cross-reference in Section 12.1. 

(2) Revised 9.1.2-9.1.2.2, 9.1.5, and Notes 9-11. 

(3) Added 13.5,3 and footnote reference to the research 

report 

ASTM Intamatlonal lakes no position respeotlng the valkfty of any patent rights aaseried In, connection with any item mentioned 
In thie standard. Users of this standard are expressly advised that delenninatlon of the validity of any such patent rights, and the risk 
of Infringement of such rights, ere entirely their own responMUty. 

This standard Is subject to revision at any time by thb responsible technical commiltee and must be reviewed every live years and 
if not revised, either teapproved or withdrawn. Your comments are invited elthar lor rovislon of this standard orforaddiOonalstandanls 
and should be addmesed to ASTM Intamatlonal Headquadeis. Your comments wig receive careful consideration at a mooring of Ihe 
responsiblo technical committee, which you may atland. If you leel that your comments have not received a lair hearing you should 
make your views known to Ihe ASTM Commlltea on Standards, at Ihe address shomi below. 

This standard Is copyrighted by ASTM Intemarional, 100 Barr Harbor Dr^e, POBoxCTOO. West Conshahocken. PA Wri28-seS9, 

United States. Individual reprints (single or mulOple copies} of this standard may bo obtained by contacting ASTM at the above 
address or el 010-332-9585 (phone), 010-832-9555 (fax), or SBrvtce@astm.org (eunail); or Ihiough the ASTM website 
(www.asim.org). 
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'Percent Evaporated" Report Form Ubaratory: 


Date; 

TimB 

Operator: 



ftiitient terrperature at the start of the 


Arrtiient baromebtc pressire at the start of 
the test 


Volutna of condfinHtB obsarved In tha 
receiving cyUhder at arty point In the 
dteUatlori, expressed as a percentage of the 
^ a voluTiB, hcomectlon vrtth 
aneous temperature rearing 


Temperature measuring device readings 
whth are corrected to 101,3 IrPa 
barometric ptessue 


Sum of the percent recovered and the 
oercrsntbss 


Terrpaature measuring devto readings at 
specified percaitagas evaporated calojlated 
with arithmetical or grapHcd procedures 


GraupO: ZtoSrrinutes 

Qroupl,2(li3: S to ID rrinutes 
Qoupd; Sto ISrr^tei 


QroiplIiiZ: 60 to ICO seconds 


GitxpO: time ftonrlrstappication of heat ro 
10% recovered > 3 to 4 minutes 
Group 0, 1, 2, 3 a 4i d to 5 ml / tittt 
urifatm avrage rate from S% recovered to 5 
mirtilask 


Vcuna of ccndanata obsarvad In the 
receiving cyBnder when the SmI conditions 
are readied 


VoUno of condensate observed in the 
receMrrg cylinder wh^ the Ihal boiing 
poMiscb^ed 


Maxtnun percent teco 




Percent Recovery arw Percent 
ResdUe In the flask 


5mlinfb^toF6P>‘< Srrinutes 


PBrcent Residue 


Percen! Total Recover 


Peicenl Loss 


Corrected Percarrl Recover 


Commsnts; 


100 minus tho Tota Recovery 


Percent Recovery corrected for barometric 
essure 


Percent loss corrected lor barometric 

nrcKom 


Coirbinod Percent Recovatv and Percent 
ResitlB h the flask correct^ for barometric 
pressure 


FIG. X5.2 Percent Evaporated Report Form 
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'Percent Recovered" Report Forrfi 


Data: 

Time 

Operator. 


Ambient temoerature (‘Cl 

' ^ • 

Almosoheric orossuro fltPttl 


Condenser temoerature f*C5 


TBmpnrfjIum oftfie bath 
around recsMna cylinder (’C) 



5 nil residue 
FBP 


- ■ A 

Percent 

Recovered 

** ■ * ^ 

Corrected 

Temperature 
Readinq TO 

Tims or 
nnL / min 

IBP 



6 



ID 



15 



20 



25 



30 



35 



40 



45 



SD 


^ 

55 


y 

BO 


y ^y 

86 


y 

70 

y 



75 

y' 

^ ^ 

eci 



BS 



90 

y y 





95 

,y^ y' ^ 







Perceni RnnuNtifY 




Percaril Residua 



Porcenl Tolal neccrrarv 


Pcrcciil Loss 


Carreclari Loss' 

Corrected Percent Hecoverv 



Ambient temper jtire at the start of ttie 
tort 


lAnibtflU hafoinBtrt pressure at Uio start of 
the test 


Volume of condernats observed In the 
IrecaMno cyUndar at any point In tha 
Idblllldlton, expressed as a percantaoe of the 
(dtarge volunie. in comoctlon with 
shiultaroous terTperatu'e readlno 


[TemporatLra moaiunntj davtca roactnas 
jwhich are correctsd to 1Q1,3 kPa 
barotisotrlc pisssuro 


Qrotf] 1, 2 Sc 3: 5 to ID trtriulus 

[Group 41 5 to IS minutes 


SoMpTa’ai 60 to lOO sacpnds 


;4 to b ml / rnin uniform avraga rate from OTo 
rooovertsd to 5 ml In flask 


'iVoLims of condensata obssivad In the 
recelvlna cylinder whert thja SHnl conditions 
are roarihed 


' VoluiTie of condensate observed In the 
receiving cytnder when tha final holing pont 
Is observed 


iMaxlmun percent raxjvsrad 


'IVolLime of residue h the flask expressed as a 
percentage of the charge vduttie 


cambihod Pacertt ttecovory and Percent 
Residue the flask 


iTlmB IVom 5 ml In flask to FBP =< 5 minutes 


1 100 minus the Total Recovery 


' Percent Recovery corrected for barometric 

pressure 


IPercrant Loss corrected for barometric 


‘ Combined Percent Rscoyery and Percent 
RBsidua m the flask cotracted fbr barometric 
pressure 


Comments: 


FIG. 3«.1 Percent Recovered Report Form 
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X4. PROCEDUEE TO EMULATE THE EMERGENT STEM ERROR OF A 
MERCURY-IN-GLASS THERMOMETER 


X4.1 When an electronic or other sensor without an 
emergent stem error is used, the output of this sensor or the 
associated data system should emulate the output of a mercuty- 
in-glass thermometer. Based on information supplied by four 
manufacturers of automated Test Method D 86 equipment, the 
averaged equations shown in X4.2 and X4.3 have been 
reported to be in use. 

X4.1.1 The equations shown in X4.2 have limited applica- 
bility and are shown for information purposes only. In addition 
to the correction for the emergent stem, the electronic sensor 
and associated data system wiU also have to emulate the lag in 
response time observed for mercury-in-glass thermometers. 

X4.2 When a low range thermometer would have been 
used, no stem correction is to be applied below 20°C. Above 
this temperature, the correction is calculated using the follow- 
ing formula: 


ASTM 7C = T, - 0.000162 X (J, - 20°C)^ (X4.1) 

X4.3 When a high range thermometer would have been 
used, no stem correction is to be applied below 35°C. Above 
this temperature the correction is calculated using the follow- 
ing formula: 

ASm BC Trfir = r, - 0.00013 1 X (r, - 35°C) ^ (X4.2) 

where: 

= emulated temperature in °C for low range thermom- 
eters, 

T^chr = emulated temperature in °C for high range ther- 
mometers, and 

T, = true temperature in ‘’C. 


X5. EXPLANATORY REPORT FORMS 
X5.1 Fig. X5.1 and Fig. X5.2 show report forms. 
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From: HemantTalwalkar 

Sent: Fri 8/27/2010 9:28 AM (GMT -7) 

To: carl@media.org 

Co: 

Bcc: 

Subject: Pricing Matrix 


Carl, 


Here is the Pricing Matrix for 5 Kchar per page. 


Process 

Accuracy 

Price/Kchar 



5000 pages 

>= 20000 pages 

Double Key Compare 

99 . 51 % 

$ 0.61 

$ 0.48 

Triple Key Compare 

99 . 97 % 

$ 0.85 

$ 0.69 


Please let us know your process preference and how we can move forward. 

Looking forward to your approvai and working with you. 

Have a nice day and week endl 

Regards, 

Hemant 


Hemant Talwaikar 

Director, Business Development 

HTC Global Services, Inc. 

3270 West Big Beaver Road 
Troy, Ml 48084 

PRO 00004964 
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Phone: (248) 530-2595 

(248) 470-2939 (Cell) 
Fax; (248)786-2515 


PRO 00004965 
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d/b/a ASTM INTERNATIONAL; 
NATIONAL FIRE PROTECTION 
ASSOCIATION, INC.; and 
AMERICAN SOCIETY OF 
HEATING, REFRIGERATION AND 
AIR CONDITIONING ENGINEERS, 

Plaintiffs and 
Counter-Defendants, 
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Civil Action No. 
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Defendant and 
Counter-Plaintiff. 
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1 

a writing? 

184 

2 

MR. KAPLAN: Objection; vague, incomplete 


3 

hypothetical . 


4 

THE WITNESS: There are -- there is 


5 

content where the OCR does not do a great job. 


6 

That's very unusual but it happens. 


7 

BY MS. RUBEL: 


8 

Q Does it happen in the context of technical 


9 

writings frequently? 


10 

MR. KAPLAN: Objection; vague, incomplete 


11 

hypothetical . 


12 

THE WITNESS: It can. You might have a 


13 

very detailed graphic that has text that overlays a 


14 

picture. It's hard for the OCR to separate. 


15 

BY MS. RUBEL: 


16 

Q Are the Plaintiffs ' standards technical 


17 

documents ? 


18 

MR. KAPLAN: Objection; vague. 


19 

THE WITNESS: Generally, yes. 


20 

BY MS. RUBEL: 


21 

Q Would you anticipate that there might be 


22 

problems with the OCR of Plaintiffs' standards? 


23 

MR. KAPLAN: Objection; vague, incomplete 


24 

hypothetical . 


25 

THE WITNESS: OCR usually makes errors in 
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1 

scanning documents generally, so I'm sure that a raw 

185 

2 

OCR scan of those documents would also have errors. 


3 

BY MS. RUBEL: 


4 

Q And, in particular, because they're 


5 

technical documents, do you think the likelihood of 


6 

errors is greater? 


7 

MR. KAPLAN: Objection; incomplete 


8 

hypothetical, vague. 


9 

THE WITNESS: Yes, because of diagrams; 


10 

diagrams and tables are more difficult than 


11 

paragraphs or text . 


12 

BY MS. RUBEL: 


13 

Q And, in particular, with diagrams and 


14 

tables, would you anticipate that some of the 


15 

character recognition might actually create content 


16 

that's incomprehensible? 


17 

MR. KAPLAN: Objection; vague, incomplete 


18 

hypothetical . 


19 

THE WITNESS: Yes. I could imagine a 


20 

table that was constructed visually in such a way to 


21 

make the OCR not be successful on it. 


22 

BY MS. RUBEL: 


23 

Q You indicated in your report that there 


24 

was an additional way, other than the process that 


25 

you used, to extract the text from the PDFs, that 
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From: Carl Malamud 

Sent: Sat 1/04/2014 12:01 PM (GMT -8) 

T o: Rebecca Malamud 

Cc: 

5cc* 

Subject: Re: SVG and MathML (India and NFPA / Q4) 


ok. this works for me. You're not spending a lot on contractors. I Just needed to know that (If you were spending $3k a 
month on contractors, that obviously would have been an easy place for me to save money. At $1k/month, its noise.) 

Keep uploading to the dropbox. But, do let me know what's coming so that I don't dive in and process things and then see 
more showing up the next day. 

The app is sort of interesting, but doesn't help me in my core vrark, which is showing that we make the standards better, 
i'm happy to look at it, I'll tweet it. but it isn't something I'd use. 

/VI the docs you see are, in theory, double-keyed. Of course, they may cheat and do OCR first and then do their QA. In 
any case, I won't be paying for double-key work for the foreseeable future. 

What I *an* getting, at least ftom India, is full and accurate text inside of the PDF files. So, setting that text into HTML is a 
possible path. 


But, for now, let's take January and February and get as much svg/math done as possible. 

Let's also make sure we've done any NFPA docs that are in HTML but not in SVG. Also, we can do any ASTM or 
ASHRAE docs as well as those are helpful to me in my suit. And, India is useful. 


Definitely keep plowing away on that stuff .. . thafs the kind of output that makes it much easier for me to tiy and raise 
money to keep you going for the rest of the year. (The book work is also very valuable to me, but I can t raise money for 

thaL) 


The summer thing may or may not happen ... 1 wouldn't count on it though. Right now, just raising my salary, my 
overhead, and your $60k is a challenge. I think I'll be able to do It, but Tm definitdy running on fumes. 


On Jan 4, 2014, at 11:48/\M, Rebecca Malamud <webchicl<@invisible.net> wrote: 


» I'll take the ones you just sent in and get them ready. Send me the next batch when they're ready. 

» I really wish this stuff were on a reasonable schedule. Nothing for 3 months and then a whole bunch of transactions as 

a fluny. Doesn't work for me. 

> 

> I could just upload the files to your server directly ... would that be easier for you? 


» You didn't answer my previous question, which was how much of the $5k a month that I'm sending you is being turned 
around as salary for your contractor? I'm digging really deep to find money for you pos^Feb^Jaly arfo I “ 
understand where my money is going if I'm going to keep digging for you. I m happy with the work, but I don't understand 

the finances. 


> I suppose I could break everything down, however I use my contractor(s) on other things as vrell. If I had t^auge a 
rough ballpark estimate. I would say that about $850 - $1200 is paid out monthly to outside contractors trained through my 
program to do the work. I don't think that Is unreasonable, and I do much of the work as vvell plus manage the project, 
have to figure out how to manage my time effectively so I can work on other things related to my business. You 
mentioned not having the "Codes of the World" summer program this year, and if that is a strain for you then lets not do 

the SVG/MathML track. 
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> I also mentioned that my MathML coder is working on an app. I was writing it up if you want to see it. It isn't ready for 
prime time but it promises to speed up production on that front Of course, I notice that more and more of the equations 
are in the code now. I presume it is being keyed in unless that process has switched over to OCR. I found a couple of 
mistakes that appear to be OCR-related like the one b^ow; 

> 

> <Screen Shot 2013-12-30 at 9.28.54 AM.png> 

> 

» I just went through processing the previous batch. If I knew there were more, I would have wailed an hour. Basically 
just doubled my work. 

> 

> I thought you were expecting more India ... sorry! 

> 

> Becky 

> 

> 

> 

> On Jan 4, 2014, at 1 1:1 9 AM, Cad Malamud <carl@media.org> wrote; 

> 

» I just went through processing the previous batch. If I knew there were more, I would have waited an hour. Basically 
just doubled my work. 

» 

» I'll take the ones you just sent in and get them ready. Send me the next batch when they're ready. 

>> 

» I really wish this stuff were on a reasonable schedule. Nothing for 3 months and then a whole bunch of transactions as 
a flurry. Doesn't work for me. 

» 

» You didn't answer my previous question, which was how much of the $5k a month that I'm sending you is being turned 
around as salary for your contractor? I'm digging really deep to find money for you post-February and I need to 
understand where my money is going If I'm going to keep digging for you. I'm happy vwth the work, but I don’t understand 
the finances. 

» 

» On Jan 4, 2014, at 11:15 AM, Rebecca Malamud <webchick@invisible.net> wrote: 

» 

>» Hi - 
:>» 

>» I just placed six new docs in teh Dropbox folder - 1 just finished proofing them. I thought we would have 1 1. but some 
of them were more complex than anticipated (is.3025.04.1983_008_01.svg ... it's the CIE1931 color gamut!). 

»5i 

»> I can finish the five in the queue if you like to reach the promised quota of 11 ... do you want me to do that? 

»> 

>» Becky 
»> 

»> 

>» On Jan 3, 2014, at 2:18 PM, Rebecca Malamud <webchick@invisible.net> wrote; 

>» 

»» Yes - 1 should have the next delivery at 5PM today ... 

»» 

»» 

On Jan 3, 2014, at 2:01 PM, Carl Malamud <carl@aiedia.org> wrote: 

»» 

»»> Hi - 
>»» 

»»> Just checking that this is still happening? If so, 111 work on It this weekend. 
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>»» 

»»> Carl 
»»> 

»»> On Dec 31. 2013, at 3:02 PM, Rebecca Malamud <webchick@]nvisiblanet> wrote; 
»>» 

»»» Ail are complelecl (both diagrams and MathML), with the exception of nfpa.nec.2011 
diagrams to complete on that and we should have that completed by Friday. If you look at thi 
many are very ccxnplex. All have been proofed against the original JPG. 

>>»» 

»»> 

»»> 

»» 

»> 

>» 

>> 

» 

> 


- we have about 1 2 more 
! diagrams, you vwll see that 
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From: Kickstarter 

Sent: Tue 10/01/2013 12:23 PM (GMT -7) 


Witness, 




To: carl@media.org 

Co: 

Bcc: 

Subject: Project Update #1: Public Safety Codes of the Wortd: Stand Up For Safety! by Carl Malamud 
Pubiic.Resource.Org 


Project Update #1: 106 NewASTM Standards Converted 


Posted by Carl Malamud, Public.Resource.Org 


The work were doing to rekey standards is part of a long-standing process we've put in 
place, starting with the California building codes and moving on to over 1,000 standards 
so far that span the globe. Just today, I added HTML versions of 106 standards from 
to our directory of standards required by U.S. federal law. These standards are 
particularly important because many of these are out-of-date although still required by 
federal law and there are no readily available version of these documents on the net or 
in public libraries around the country. 

You can really see the difference between the original HTML and the rekeyed HTML: 

• A47 is the 1 968 standard for Standard Specification for Malleable Iron Castings. 

It is required by law in the OSHA standards for storage and handling of 
anhydrous ammonia. Here's the PDF version . Compare that to the HTML 


version. 


. The U.S. Coast Guard requires by law the use of ASTM A333: Standard 

Specification for Seamless and Welded Steel Pipe for Low-Temperature Service. 
Here's the PDF version. Compare that to the HTML version. 

One of the hopes as we move beyond the rekey stage is that we can do more than 
simply recover text, but can start adding true value. For example, rekeying the 
mathematical formulas into MATHML, adding section ID headers so you can permalink 
not only the standard but a subsection of the standard, and converting the graphics to 
vector format. 

We II have another 1 00 or so ASTM standards done in a couple of weeks, plus there is 
a queue of several hundreds standards from India that have been converted into HTML 
and are undergoing QA. 

We do get some pushback from time to time from organizations that think legally- 
mandated standards shouldn't be made available, but we fight hard for our right to read, 
know, and speak the law. Read what our lead firm, the Electronic Frontier Foundation, 
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^ has to say in their post yesterday entitled " The Law Belong s To Everyone, We Tejl 

Standards Organizations ." Some of the best intellectual property lawyers in the United 
States are standing firnily with us on this fundamental right to know the laws by which 
we govern ourselves. I hope you'll stand with us. Thank you for your support. 


Care to com ment ? Vi^this u pdate on Kickstarte r — » 


Want to get these notifications straight to your iPhone? 
Get the Kickstarter app for iPhone. 


This is a copy of the email notification that your backers receive. 

KICKSTARTER 
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From: Carl Malamud 

Sent: Tue 1/28/2014 2:09 PM (Glt/TT -8) 

To: Rebecca Malamud 

Cc: 

Bcc: 

Subject: Re: ASTM Graphic Question ... 


exhibit 

Ashley Soovyo. CSR Mo 12019 

Date_ 

Witness. 


oh my god. 
house style? 

do you understand how much I'm being sued for by the ASTM? And, how absolutely, crucially important it is that you do 
exactiy what I asked you to do, which is an exact copy? 

And, do you understand that your mail to me is subject to discovery? E.g., I may have to turn these over to the court? 

Either you get what we're doing with these svg and math standards or you don't. Exact copy has been the absoiutely 
positively 100% important criteria the whole time. If there is any question whatsoever in your mind that this is the guiding 
principle for this work, you need to quit immediately and stop working on this project. And, if there is any question in my 
mind that you are not making exact copies, I have to fire you. 

On Jan 28, 2014, at 2:04 PM, Rebecca Malamud <webchick@invisible.net> wrote: 

> +1 
> 

> However - 1 can see that image I sent you reinterpreted in our "house style" (I.e. more modem) ... but I know our goal is 
to make an "exact copy" ... 

> 

> Hence, the one-off question. 

> 

> Becky 

> 

> 

> On Jan 28, 2014, at 1:16 PM, Carl Malamud <carl@media.org> wrote: 

> 

» Can you please look through the data, figure out what is going on, then send me a note with your recommendation as 
to the situation. I could look through the diagrams and do that assessment, but I'd rather you do It and let me know once 
you've gathered the facts. 

» 

» On Jan 28, 2014, at 1:11 PM, Rebecca Malamud <webchick@invisible.net> wrote: 

» 

»> I am sorting the images for MathML -vs- Diagrams ... 

>» 

»> This is the first document I found that had images like this - 1 am still finding plenty in the "normal" style - and I have 
plenty more to go through (303 total) 

»> 

»> Becky 
>» 

»> 

»> 

>» On Jan 28, 2014, at 1:08 PM, Carl Malamud <carl@media.org> wrote: 

»> 

»» that looks like an awful lot of work. 
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>>» 

>»^ is.there just one of those or are there a bunch that are that hard? 

»» 

- 2Qi 14, at 1:07 PM, Rebecca Malamud <webchick@invisible.net> wrote: 

»» 

>»» Do you want us to redraw illustrations that look like this? 

»»> 

»>» <astm.c150,1917_30_01.Jpg> 

»» 

»> 

»> 

>> 

>> 

> 

> 
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Codes of the World Overview & Roadmap 


An Overricw of Uie Projrcf Uisfurj- 

"l'n<les or»hf W iirtJ’’ islifore focus.ai llw Rujal Ocsign Collvetrie. undot 
iirvclnpnKnt siniix Ml 1 Ojc proitci gives pani(;ii>ani.s m our progtani Ihr 
ijppoTtunily kt kuiiid wide varitty ofwsK ilesigJi and pniitiiciinii rKiH : Itiai apply to 
oinst urn StliM fielil of liikuesl and are tsScniiar k> creating on the Imtrnei iwlity. 
Our core group at iWs lime rancea ifoin 7- 14 yean ofags and when lltey Ktgm, 

(lieu expertwicf level is gcnoBtlv basic cmm|Micr user skills At the RDC. the.) cel 
the <ipponuniiy to excel in a collubnralivi; arvirnmniinl uuifilteiJ with slausoMlie-srl 
«Hiii'mcnl. .md Itarn that a compulcr is a tool to unleasti ihcir creaiivity In a jxraitive 
way The ttcbniiiucs. and experiences pained mom program givelhem ihe power to 
use technology li> mnovnle and express Lhcmsolvcs urr urdcfiendcm -pitijccts to 
make and invent things, and to enhance (he ir perlofmanoe in tlic clilsaroomi 



Codes of the World - General Skills Covered 


http:/'/sixes.net/rdcFIQ/'about'our-projccls/codes-of-thp-world-roadmap/ 
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AniaurinQ - SVO arnmatinn lnir(ln>li im 'i^e SMIL. SVG anitttaiion using ihe OOM a* spceificd b) (be WJC. ami HI 
impMsiw thinking of an illastraiiim as (lisunei sml movable iiarts so iho\ arc readily anima'ed. The udeo helo' 

(his obneept am] vvas cieatsd (hiring tba youth program 

ending - Itasic coiling skills indtide pa^ markup with yflMk 'T'CSS 

uiTtli mom edvrarced endmg cimccpm implcmcnlcal In tlw development Of I 

our workHovi’ foi auluuiaUiiiiSVG piridiietion 1 1 r 


Computer SkilLv-Paitieipaiits me reviuReil (oset 

vimiputETS in our lub and tiutall. muuitain and trouhleshooi soUwair and 

crmncctivlh indcpcmienll) vvhieh aerieraUr* olTcretl a 

shsacd cumpiiier cDvimmncni where a .system eidinuitstiatnr vivense^ B|T^B ^vy.rfeiXjffB'T^k 

consislcnci mrross a uetwork. rtns frccdcim instills corindeace In 
lianicipiiiii.': iind inviles (hc'fl to explore and mrent 

Current Best ri‘aeticM-l‘artic>pimisareinluxIuccd:U>ixan:<:pti(5ricfi os 
open itiurcc early in ihe program Thc) leant liovy ax wurk liumly m 
i.odc using a test ediutr TItcy leam h»w in organize a projeci and men 
tu cusHiytcntly aohicve sueocss We emphasize 
.mptrior produciioii values and pride m vTatemanship iii ev^' ^cavor 
lei vcsll as the imptfitfince 111 standards in the World and orr the Weh 

Design Esuppruadicdusa bmad-ranmns JisciphlK where creative ioltUiotis to pioblcms arc encouraged. Open oollahoraliun luid canTmnmcalu.n dumig 
merlins etwomages scivsc pf Ittunwirk. and Icaiis tn seicmdipituUif d^»;iiy<i.y. 


Iinvom^iil ProdiirtujB — AUlicuigb dui hi 3 rt ily cmphirstficii in llic youilt Anick. hiuic ciettwot,*; dociim**i)i pnviuctiun ^uJi 
tuf ^canntn^ ?uid rvpiical charaefrf iccogruliOD htb dracussed Ui ^hunce wvdtifSidiiUing ol pugc- tlcmonis anil v/cb i^wiwn^ 

KUraea(» <)i'Typogrfl|>liy ^ A 5 uI>sfiofiiiW*gJt, t>|'MgiapK>i is emphaNracd as funiianHJiitaJ buiJtliTig Wocks ^ an miporwiu 
mc^ to ckaii) communnartc VnilcrsiajKllng ai ihi 5 level nf g;iuiuLua\ Icat lo o hciicr jppicciaftoo ol Tttt ^listbctir-s dnu 


• ^ ^ Etirt CrfdH Wi'^uppon ood cTCTriirago cxtracumculdf acuvnies ffl WuclU/ Th£5W pfojecis ruJi ihc guiniicittTa grvfl 

f^irUCfpii^i!h' 9 Ui opponumly la furtber pinam^ and enhtmwtf d |>iirt!culjir:iikU( One sitth uxamplt fs bfublnig jl vweb aUJ 
roboilea leant 01 lire local middle sehoul This projieei empluys monv <il the skills Karned tn out Cixles ol the World I 

® Murltop (HTML, Mafh.Ml.)- Basic Page Markup ami .kilvancral MalhMI. Markup are explored /M lliwitme.orilv 

Read moK at I’c^^trSl Presctllatioti MulhML Markup Isas Ixjoi covered iir-dcpih 
l.'nicodt" 

\’eclin innsimlinn - Busic. Interniedrate and Advanced skills rit vector iIlusluiUuD are erptnird Wc emplrssizi; open 
.simrte programs so patlieipanis caii downluadand ihslall the software on then ovvi: computtrs Inkscape is the priiniuy tool uncd m our "Codes (.1 the 
WortU" Ulustration track 


I iBderntnidina of Math Symheb - A Ihnilamemal ualersiancling ol ail 
symbols used, in MaihML is ncqulred Hris is pnmaiily from a 
presentation suindptnirl. however it is useful dii other levels 

Work Ethle ^ Closely i vhiicd io piivlijctiDn values, part icipanis learn the 
importance of givmg lOIhti U) llutir proiccl and: itecmg rt llTroilgh la 
contpietiorr 

Wnrknow I’rveesses- An ondcrslandlirg orTtmv all pliascs of the posiecl 
work togeiher is itiossod In 211 1 1 and 2012. the liKUS n1 Ifie program was 
devclopu^iuid estahlishmg the pratesscs cur7C>rtl) m use 

viUtD rradBcrtnn - Panicipams Uaini oicdiB skills iti unkr m diKument 
work in progress Tire above video "Undi.'C''h>ndiii(| the Symbols" is an 
csample (il'a tmorial vitlcp ctcahsl during the yomh prograni 


See also I'uiiiiiUr l icnure " i 


Roadmap (Historical) - Specific Techniques 


ralltii^n itmi a icnAj 


i SlrtikcH inT<KoiTlpvUti<t_t^tlyv 
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In 2iUl clic fcKici \vHsnn more the same TTiBlCTial aj> all tvchnical aruihc skirts. ro:^nt practice, pracuc^t practtc^^ We had (he r.ppfij-tuniT> 
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working with pei^pcctii'C-aiMl ud u grid TtcJmlqtiris such ss Tmxliryinsor rrptjijiusiiw cXlsliiw-Aft using aulcvniliic lo cii^& pAUems Of 
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■VHT BEFORE (1.) AND AFTER (R): Ao*xcdtlciil example oT how Ihe R DC improves the un of any xturrtiajd Ikxo the 3tll2 piXigram 


i<ll 3 SA ij I'rat'k 


iBjtm-XItlLUV*! 


Briliiib Standarti; Two lilxamptes 

All cAam.ilu uf tnDtlitym* existing ait helvfccp l\vu 
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standard 
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publlCHlinns 


AnbtllM vunplf ftom iliir same se« «vr{l£>cinn«ffl): ICi yeans have clapaul bejwccn uTuijjiaswluanDaDislhsI snfeiy impnjvemenls have liecii 
developed. JUKI added In the dia^tram 


Roadmap (Historical) - Specific Techniques - MathML 


2 iiri_\la.lhVlL laclv 

A* vtilh theSVO An Tnajk. oiO' miiugural yem <ur"C<jdES of ihi Wor)d‘'invplv«dTeseaichiTlg.tnuny 
1eclinmu» and topif.'t lltal M lo our cim-eiri proccsse* We leutimd tiD« tn use .vimo the open 
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U. cnsuiB accnracy when the work i.v ivaiwlatid lo pnnl We discovered the open soiucc liVl .V1.lh for 
put MaihML to SVG cnnvnraion anti modified ifto sun our purposev 


»|2 Mrt diMl, track 

T 1 ic 20 12 season rntroduced. docmncut leneraiion lo enhance a grcattl undersiandjiig of the tichnotogies 
involved 5 i web content pmduelron Thrswetl this knowledge, we wwe able to tefinr our incihud of 
pnxIucingMuihML ajimUnnKto the point w+ien: we were able tollegw mvotsmg members nf our youtli 
group 



r.Mrrc CTt. Ill Acte wihilittt — 
Woi kir^ with MBlhPlayer bv 
Design Scienct in 20 1 1 Clict to 
bear a MaihML EO' 


http://si.'ies.ne(/rdcHQ/about/'our-projeels/codes-of-thi.'-wDr|cl-roadinap/ 


1 1/13/2014 



Case l:13-cv-01215-TSC Document 118-12 Filed 11/19/15 Page 251 of 259 
Rural Design Collective Headquarters 20 1 4 » Codes of the World Qvervievv & Roadmap Page 5 of 6 


E 


MunO.tl 
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